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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF ARKANSAS

MARIA DEL SOCORRO MALINOWSKI,
individually and as a personal representative
of the Estate of Bryan K. Malinowski,
deceased, and on behalf of the wrongful death
beneficiaries of Bryan K. Malinowski,

U.S. DISTRICT COURT
EASTERN DISTRICT ARKANSAS

MAY 15 2025

Plaintiff,

V.

UNITED STATES OF AMERICA,
BUREAU OF ALCOHOL, TOBACCO,
FIREARMS AND EXPLOSIVES (ATF),
TIMOTHY BOLES, TROY DILLARD,
CLAYTON MERRILL, TYLER COWART,
MATTHEW SPRINKLES, JAMES BASS, M \d\
MICHAEL GIBBONS, CHRIS GRIG(G8, e aas)gned to Judge \\
SHANNON HICKS, and AMY NE§, ,, Mag.st)ate Judgmpe
individually,

N N N N N N N N N N o N o o o N

Defendants. )

COMPLAINT
Plaintiff Maria (“Maer”) Malinowski, individually, as personal representative of her
husband’s estate, and on behalf of the wrongful death beneficiaries of Bryan K.
Malinowski, brings this Complaint seeking damages against Defendants for their
unreasonable and unlawful acts of the predawn morning of March 19, 2024, which
culminated—Iess than two minutes after they arrived—in the killing of her husband acting
in defense of her and their home. In the darkness of that morning, ATF forced entry into
their home, broke down the door with a battering ram and, once inside, shot and killed

Bryan Malinowski in front of his panic-stricken wife. The ATF predicated this ultimate
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seizure of his person on a federal search warrant sought and issued based on suspicion and
belief that Mr. Malinowski, the Executive Director of the Bill and Hillary Clinton (Little
Rock) National Airport with no criminal history or indication of being a threat, was acting
as a firearms dealer without having secured a $200 firearms license. But the Constitution
rightfully requires more of law enforcement, and is designed to prevent this very tragedy.
The Constitution requires reasonableness and, séeciﬁcally here, that Defendants both
knock and announce their presence and purpose and wait a reasonable time before entry.
The ATF failed to do so, resulting in an entirely predictable, needless and tragic outcome.
The United States should be held liable under the Federal Tort Claims Act and the
Individual Defendants held liable under Bivens v. Six Unknown Named Agents of Fed.
Bureau of Narcotics, 403 U.S. 388 (1971).
L  INTRODUCTION

1. “The law does not require us to close our minds to facts which are known to
all reasonably intelligent people... If a person is awakened by banging on the door, an
immediate and appropriate response may not be feasible. For at least a brief period, the
erstwhile sleeper is likely to be too bewildered to react. He or she must then focus on the
possibility that those demanding entry may have no legitimate business on the premises.
This is especially true... [when] the bedroom is a considerable distance from the door, so
that a suddenly awakened individual may not hear the officer’s oral announcements
identifying [themselves] as police officers armed with a search warrant... Moreover, most
citizens are not clad... in a manner suitable for opening the door to strangers. If someone
is not dressed, sufficiently or at all, dressing takes time. Finally, for most people awakened
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or startled by loud banging [early] in the morning, the circumstances are not likely to be
conducive to rational analysis or to swift or provident decision-making.” Griffin v. United
States, 618 A.2d 114, 121 (D.C. Cir. 1992) (internal citations omitted).

2. Officers’ entry into the home of an unaware person “may provoke violence
in supposed self-defense by the surprised resident.” Hudson v. Michigan, 547 U.S. 586,
594 (2006).

3. Before dawn on the morning of March 19, 2024, ten carloads of federal and
state law enforcement officers assembled in the dark and arrived in a quiet cul-de-sac in
Little Rock, Arkansas.

4. At 6:02:42 a.m., seven ATF agents and task force officers stacked onto the
front porch steps of 4 Durance Court, a large gray stucco home, while the family who lived
there slept inside.

5. Inside the home Bryan Malinowski laid in bed next to his wife of 25 years,
Maer Malinowski, and their two pug dogs.

6. The carloads of agents and task force officers had assembled in the dark that
morning to execute a search warrant on the Malinowski home. Bryan’s suspected crime?
Failing to secure a $200 federal firearms license before selling firearms at local gun shows.

7. ATF agents covered up the Malinowskis’ video doorbell camera with tape,
and less than one minute later, the team leader ordered agents to pry open the locked, glass
storm doors and break down the inner, wooden doors with a battering ram to breach the
entry.

8. Less than 20 seconds later, at 6:03:46 a.m., gunshots rang out, and Bryan
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Malinowski crumpled to the ground, shot in the head by an ATF agent following an
exchange of gunfire.

9. Bryan had scrambled out of bed and crept into the dark hallway with his gun
to protect himself and his wife from whom he reasonably believed were intruders. He did
not know that he was under investigation, much less that the people who broke down his
front doors were law enforcement, because they failed to adequately knock and announce
their presence and give him a reasonable time to wake up and come to the door.

10. Bryan’s wife, Maer, did not heed his direction to stay in their bedroom, and
instead followed her husband into the dark hallway where she saw him shot in the head.

11. It was only after the exchange of gunfire when Maer heard a demand to put
her hands up that she learned the men who broke down her front door and shot her husband
were federal agents.

12.  Bryan Malinowski succumbed to his injuries two days later at the hospital,
on March 21, 2024. He was 53 years old.

13.  More than 75 years ago, the Supreme Court grimly anticipated this scenario,
noting:

many home-owners in this crime-beset city doubtless are armed. When a

woman sees a strange man, in plain clothes, prying up her bedroom window

and climbing in, her natural impulse would be to shoot. A plea of justifiable

homicide might result awkwardly for enforcement officers. But an officer

seeing a gun being drawn on him might shoot first. Under the circumstances

of this case, I should not want the task of convincing a jury that it was not

murder. I have no reluctance in condemning as unconstitutional a method of

law enforcement so reckless and so fraught with danger and discredit to the

law enforcement agencies themselves.

McDonald v. United States, 335 U.S. 451, 461 (1948).
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14. Maer Malinowski, individually, as personal representative of the Estate of
Bryan K. Malinowski, and on behalf of the wrongful death beneficiaries of Bryan K.
Malinowski, brings this action against the Bureau of Alcohol, Tobacco, Firearms and
Explosives (“ATF”) and the United States of America (“USA”) under the Federal Tort
Claims Act, 28 U.S.C. §§ 1346(b), 2671-80; and brings this civil rights action against the
individual defendant officers pursuant to Bivens v. Six Unknown Named Agents of the
Federal Bureau of Narcotics, 403 U.S. 388 (1971).

1L JURISDICTION AND VENUE

15.  This action is brought pursuant to the Federal Tort Claims Act, 28 U.S.C. §§
2671 et seq. & § 1346, et seq. for money damages for death and other injuries caused by
institutional failures and the negligent or wrongful acts or omissions of one or more
employees of the United States government while acting within the course and scope of
their office or employment under circumstances where Defendant USA, if a private person,
would be liable to Plaintiff in accordance with Arkansas law.

16.  This Court has original jurisdiction over Plaintiff’s federal civil rights claims
pursuant to 28 U.S.C. §§ 1331, 1343, 1346. The Court has supplemental jurisdiction over
Plaintiff’s state law claims pursuant to 28 U.S.C. § 1367.

17. This action arises out of an incident that occurred in Pulaski County,
Arkansas, the same county in which Plaintiff resides. Pulaski County lies in the Eastern
District of Arkansas, Central Division.

18.  Venue is appropriate in this Court pursuant to 28 U.S.C. § 1391 as a

substantial part of the acts or omissions which give rise to this cause of action occurred in
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Pulaski County, Arkansas, which lies within the Eastern District of Arkansas.

19. The United States of America has waived its immunity from suit for the acts
and omissions set forth herein under the Federal Tort Claims Act (“FTCA”) pursuant to
28. U.S.C. § 1346(b), 2401(b), 2671, et seq.

20. Further, Plaintiff’s action against the individual Defendants is authorized
pursuant to Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics, 403
U.S. 388 (1971).

IIL. CONDITIONS PRECEDENT

21. Pursuant to 28 U.S.C. § 2675(a), Plaintiff timely presented her claims to the
United States by submitting administrative tort claims within the applicable time period,
which were denied by the United States of America by letter dated January 10, 2025.

22. Plaintiff’s action under the FTCA is brought within six (6) months after the
denial of their administrative tort claims was mailed.

23. Plaintiff has exhausted her administrative remedies under the Federal Tort
Claims Act and has fully complied with the statutory prerequisites for bringing this tort
action against the Defendant USA.

IV. PARTIES

24. Plaintiff Maer Malinowski, the surviving spouse of Bryan Malinowski, was
appointed personal representative of the Estate of Bryan K. Malinowski on April 12, 2024,
by Order of the Circuit Court of Pulaski County, Arkansas in Case No. 60PR-24-812. A
copy of the Probate Order is attached as Ex. A. Plaintiff sues both individually and as the

personal representative of the Estate of Bryan K. Malinowsi, and is the proper person to
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bring suit on behalf of the Estate of Bryan K. Malinowski pursuant to the Arkansas Survival
of Actions Statute, Ark. Code Ann §16-62-101(a)(1) and on behalf of the wrongful death
beneficiaries of Bryan K. Malinowski pursuant to the Arkansas Wrongful Death Statute,
Ark. Code Ann. §16-62-102(b). Maer Malinowski is, and at all times during the incident
that is the subject of this Complaint, was a resident of Little Rock, Pulaski County,
Arkansas.

25. Defendant United States of America acted through Defendant Bureau of
Alcohol, Tobacco, Firearms and Explosives (“ATF”) and its agents, its task force officers,
and ancillary Little Rock Police Department (“LRPD”) officers during the ATF’s execution
of a search warrant at the home of Bryan Malinowski on March 19, 2024.

26. Defendant ATF, at all relevant times, acted as an agent of the United States
of America as a federal law enforcement agency under color of law.

27. Defendant Timothy Boles, at all relevant times, was a special agent with the
ATF, and acted under the color of federal law. He is sued in his individual capacity.

28. Defendant Troy Dillard, at all relevant times, was a special agent with the
ATF, and acted under the color of federal law. He is sued in his individual capacity.

29. Defendant Clayton Merrill, at all relevant times, was the resident agent in
charge of the Little Rock ATF office, and acted under the color of federal law. He is sued
in his individual capacity.

30. Defendant Tyler Cowart, at all relevant times, was a special agent with the
ATF, and acted under the color of federal law. He is sued in his individual capacity.

31. Defendant Matthew Sprinkles, at all relevant times, was a special agent with
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the ATF, and acted under the color of federal law. He is sued in his individual capacity.

32. Defendant James Bass, at all relevant times, was a special agent with the
ATF, and acted under the color of federal law. He is sued in his individual capacity.

33. Defendant Michael Gibbons, at all relevant times, was a law enforcement
officer employed by the North Little Rock Police Department, who was affiliated and
embedded as a Task Force Officer (“TFO”) with the ATF office based in Little Rock,
Arkansas, and acted under the color of federal law. He is sued in his individual capacity.

34. Defendant Chris Griggs, at all relevant times, was a law enforcement officer
employed by the Mississippi County (Arkansas) Sheriff’s Office, who was affiliated and
embedded as a Task Force Officer (“TFO”) with the ATF office based in Little Rock,
Arkansas, and acted under the color of federal law. He is sued in his individual capacity.

35. Defendant Shannon Hicks, at all relevant times, was a special agent with the
ATF, and acted under the color of federal law. She is sued in her individual capacity.

36. Defendant Amy Ness, at all relevant times, was a special agent with the ATF,
and acted under the color of federal law. She is sued in her individual capacity.

V. FACTUAL ALLEGATIONS

37. Bryan Malinowski was a lifelong collector. As a child he started collecting
coins, a hobby he carried into his adulthood. Several years ago, his father handed him down
his gun collection, which sparked Bryan’s interest in firearms. He became a gun collector
and hobbyist.

38. One of Bryan’s interests was attending gun shows on the weekends, where

he would set up a table, display his guns and coins, and buy, sell, and trade with others.
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39. Federal law charges the ATF with promulgating rules and regulations,
through the Code of Federal Regulations,! which are necessary to carry out the provisions
18 U.S.C. Chapter 44.2

40. InMarch 2024, federal regulations did not require an individual seller to hold
a federal firearms license (“FFL”) as a dealer in firearms unless that individual’s principal
objective in selling firearms was livelihood and profit. 27 CFR Part 478.

41. Specifically, in March 2024, 27 C.F.R § 478.11 defined a “dealer in firearms”
as “[a] person who devotes time, attention, and labor to dealing in firearms...with the
principal objective of livelihood and profit.” 27 CF.R. § 478.11 (“Engaged in the
business,” subsection (c)) (emphasis added).

42. At the time of his death, Bryan Malinowski was the highest paid city
employee in the city of Little Rock as the Executive Director of the Little Rock Airport,
where he earned an annual salary of more than $260,000.

43. Upon information and belief, Bryan did not believe that by selling at gun
shows he was engaging in conduct “with the principal objective of livelihood and profit,”

and therefore did not believe he needed an FFL to sell firearms at gun shows.

I See 18 U.S.C. § 926 (Attorney General is granted rule-making authority); see also 28 C.F.R. §
0.130(c) (Attorney General delegates rule-making authority to the ATF); ATF Final Rule 03-1657
(redesignating 28 C.F.R. § 47, with relevant parts designated as 28 C.F.R. § 478).

227 C.FR. § 478.1 states that “[t]he regulations contained in this part... are promulgated to
implement... 18 U.S.C. Chapter 44, of the Gun Control Act of 1968.”
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A. The ATF’s Investigation and Search Warrant for the Malinowski Home

44. In December 2023, the ATF opened an investigation and began following
Bryan to and from work and on the weekends, placing a tracker on his car, and surveilling
his daily activities.

45. During the investigation, at least two agents acting undercover interacted
with Bryan at a gun show in Arkansas. Bryan answered one of the undercover agent’s
inquiries by noting that he was a private seller, meaning he believed he did not need an
FFL.

46. During their investigation, ATF learned a lot about Bryan.

47. They knew he worked in a secure environment at the airport, where guns
were not allowed.

48. They knew he had lived a law-abiding life with no criminal history, that he
lived at home with his wife and two dogs, and that they kept a very regular schedule.

49. Bryan had no reason to believe that he was under investigation for violating
federal law.

50. Bryan never received a letter of inquiry, audit, personal visit, or request for
information from the ATF; nor did he ever receive a target or subject letter from the
Department of Justice notifying him that he was under investigation.

51. On March 6, 2024, ATF Special Agent Troy Dillard obtained two federal
search warrants, which authorized federal agents to search the Malinowski home and
Bryan’s vehicle for firearms, ammunition, electronics, sales records, and correspondence.

52. Importantly, it was not an arrest warrant. Nor did it set forth any facts that
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would lead any person to believe Mr. Malinowski would evade law enforcement, fail to
cooperate, be dangerous, or pose a threat or risk of destroying evidence.

B. ATF’s Efforts to Close the “Gun Show Loophole” and Announcement of Rule
Change One Month After Bryan is Killed

53.  On April 11, 2024, less than a month after the ATF raid that killed Bryan,

the ATF announced a new rule to “close the gun show loophole,” and expand the definition
of what it meant to be “engaged in the business” of selling firearms, newly requiring anyone
who sells guns at a profit to register as a federally licensed firearms dealer. ATF, Final
Rule, Definition of “Engaged in the Business’ as a Dealer in Firearms, (April 11, 2024),
https://www.atf.gov/firearms/final-rule-definition-engaged-business-dealer-firearms.

54. Specifically, the new rule revised 27 C.F.R. § 478.11 to change the definition
of “engaged in the business” to remove the word “livelihood,” thus reading “with the
principal objective of profit.”

55. The law at the time had been “vague, exempting people who occasionally
sold guns as a hobby but not spelling out how many sales was too many.” Eduardo Medina,
THE NEW YORK TIMES, What Set the ATF and an Airport Leader on the Path to a Deadly
Encounter?, May 24, 2024, https://www.nytimes.com/2024/05/24/us/bryan-malinowski-
arkansas-atf-guns.html.

56.  Before the rule change, the Everytown Research and Policy nonprofit, which
advocated for the new administrative rule, published a paper noting that the “lack of clarity
in the federal definition of ‘engaging in the business’ of selling firearms has created a hazy

arena between firearm dealers who must obtain a license, and occasional sellers who need
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not obtain a license or conduct background checks.” Everytown, Nov. 12, 2015, Business
as Usual Report, https://everytownresearch.org/report/business-as-usual/.

57. The new administrative rule aimed to “close the gun show loophole,” a move
touted by the then-administration as the most significant increase in U.S. gun regulation in
decades. Perry Stein, THE WASHINGTON POST, “Biden Rule to Close Gun Show Loophole
is Final, Increasing Background Checks,” April 11, 2024,
https://www.washingtonpost.com/national-security/2024/04/1 1/gun-show-loophole-
closed-biden-atf/.

58. Meanwhile, the change worried law-abiding gun owners nationwide about
how the revision would target them as responsible gun owners. 12 NEWS NOW, Gun owners
concerned in light of Biden administration's crackdown on 'gun show loophole,’ April 15,
2024, https://www.12newsnow.com/article/news/local/gun-owners-concerned-in-light-of-
biden-administrations-crackdown-gun-show-loophole/502-cdefa485-149b-4df6-a074-
825f0f1b1527.

59. The New York Times called the new regulation, which did not go into effect
for another month until May 2024, “the broadest expansion of federal background checks
in decades” and “likely to face legal challenges.” Glenn Thrush & Erica Green, THE NEW
YORK TIMES, Biden Administration Approves Expansion of Background Checks on Gun
Sales, (April 11, 2024), https://www.nytimes.com/2024/04/11/us/politics/biden-guns-
background-checks.html.

60. In the months preceding his death, even though ATF’s new regulation

intended to tighten the definition of a person “engaged in the business of selling firearms”
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had not yet gone into effect, the ATF concluded Bryan Malinowski had crossed the
ambiguously defined line and violated federal law by not holding an FFL.
61. They decided his suspected infraction was serious enough to warrant a pre-

dawn dynamic raid at his home while they knew he and his family would be sleeping.

C. ATF Develops its Operations Plan, Recognizing Bryan Was Not Dangerous

62. According to Special Agent Timothy Boles, the Arkansas ATF office is a
small office, and “anytime anybody’s running an investigation, the other people know
what’s going on.”

63.  As lead investigator, Special Agent Troy Dillard drafted and submitted the
ATF Operations Plan for the execution of the search warrant at the Malinowski home.

64. The Operations Plan was approved and signed by Special Agent in Charge
(SAC) Clayton Merrill.

65. Nothing in the Operations Plan indicated Bryan posed a danger to himself or
others, or that he was not expected to comply with law enforcement if he knew they were
at his door.

66. The ATF agents—including Agent Boles—knew that Bryan did not pose a
threat to their safety or the safety of others during the anticipated execution of the search
warrant.

67. Specifically, ATF investigative officers would learn during their months-
long investigation leading up to Bryan’s death that Bryan did not pose an immediate threat
to their safety or the safety of others during the search; that Bryan had no criminal history
or history of violence; that Bryan had never threatened law enforcement officers; and that
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Bryan’s wife and dogs lived with him and would be present during a pre-dawn search
warrant execution at the family home.

68.  The agents never observed any person or eveht, and received no information
that would change the circumstances as they understood them at the time Agent Dillard
created, and RAC Merrill approved, the Operations Plan.

69. According to Special Agent Shannon Hicks, Mr. Malinowski was “the last
person I would have imagined that we would have been in an armed confrontation with.”

70. According to Special Agent Tyler Cowart, “[w]e thought this would be an
easy search warrant and we’d be out of there pretty quick. And [Mr. Malinowski] would
cooperate and everything, and it was supposed to be easy.”

71.  There was no indication or belief at any time that evidence would be, or was
being, destroyed.

72.  Special Agent Dillard documented in the Operations Plan, and the agents and
task force officers were aware, that:

a. Bryan Malinowski was the director of the Bill and Hillary Clinton
National Airport in Little Rock, Arkansas;

b. He had no criminal history and no history of violence;

c. He lived at home with his wife and possibly a small-sized dog;

d. There were no other known occupants of the home;

e. Based on data obtained from a GPS tracking device that ATF placed
on his vehicle, Bryan was not expected to leave for work until

approximately 9:00 to 10:00 a.m.;

f. That Bryan worked in a gun-free zone, an airport;
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g. That Bryan’s home was situated on a 0.6 acre lot located at the end of
a cul-de-sac;

h. Based on county records, Bryan’s home was a large, single-story
home, approximately 2,780 square feet with four (4) bedrooms, three
(3) full bathrooms, and two (2) half bathrooms. According to Special
Agent Adam Bass, it was “a big house.”
73.  There was no indication or belief by law enforcement prior to or during the
forced entry that Mr. Malinowski or his wife were a danger to any person or that they would
not comply with the agents’ requests or would in any way inhibit the'agents’ ability to

execute the search warrant.

D. ATF Plans and Prepares for a High-Risk Dynamic Entry

74. According to Agent Hicks, the vast majority of the search warrants executed
by the Arkansas ATF team are dynamic entries, and that when ATF makes a dynamic entry
into a home, they are usually “dealing with violent armed career criminals and drug
dealers... [that’s] the bulk of the types of cases that we work.”

75. According to the Operations Plan, if a “reasonable time” passed with no
response, the entry team leader would give the command for the team to conduct a “limited
penetration.”

76. A “limited penetration” is a type of dynamic entry where an ATF agent
carrying the shield enters first. The agent with the shield then stops a foot or two inside
the threshold of the door, followed by additional agents visually securing each part of the
home visible from the front door threshold. Agents then call out to the occupants.

77. In the wake of the chaos of ATF’s 1993 raid of the Branch Davidian
compound in Waco, Texas, the agency came under significant public criticism and
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congressional scrutiny for using excessive force in carrying out their enforcement
responsibilities.

78.  The resulting federal review of ATF’s use of force and operations concluded
that a “dynamic entry, which relies on speed and surprise and may involve forced entry, is
a preferred tactic during high-risk operations—those where ATF believes that suspects
pose a threat of violence or in operations where evidence can be easily destroyed,” and that
“a dynamic entry could be planned only after all other tactical options had been
considered.” See United States General Accounting Office (“GAO”), REPORT, Use of
Force, at 6-7, https://www.gao.gov/assets/ggd-96-17.pdf

79. Additionally, “through the use of dynamic entries in certain high-risk
situations, law enforcement agents hope to act so quickly that the suspects do not have time
to respond or, at a minimum, give agents the advantage by forcing suspects to react to agent
actions rather than the reverse.” Id. at 49.

80. The GAO use-of-force report noted dynamic entries are meant to reduce “the
potential for suspects to react to notification of warrant service.” Id. at 7.

81. Additionally, the GAO’s Use of Force report identified several scenarios
exemplary of ATF’s dynamic entry when executing a search warrant in “high-risk”
scenarios, including the following;:

An ATF agent knocks and announces ATF’s identify and purpose. If there

is no response after a reasonable period and the door is locked or fortified,

one or two agents breach the door using a ram or other tool to gain entry to

the premise. Teams carrying body bunkers then quickly enter and search the

premise to locate suspects and clear the premise of any danger.

See United States General Accounting Office, REPORT, Use of Force, at 60,
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https://www.gao.gov/assets/ggd-96-17.pdf

82. This description matches the Arkansas ATF field office’s Operations Plan
for a “limited penetration” in executing its warrant at the Malinowski home.

83. Despite knowing that Bryan did not pose a danger to them and believing that
he would cooperate, ATF agents planned for a dynamic entry, approaching the Malinowski
home wearing tactical gear, including ballistic vests and tactical helmets.

84. Most were armed with semi-automatic Colt M4 carbine rifles chambered in
5.56 caliber—a common weapon used by the U.S. military. They also possessed 9mm
handguns. One agent carried a battering ram, another carried a ballistic shield, and another
had a Halligan pry tool.

85. The agents and TFOs decided to approach the home stealthily and under the
cover of darkness and planned to cover the home’s video doorbell to obscure their presence.

86. The agents chose to prepare for and execute a dynamic entry despite the
Malinowski search warrant execution not posing a threat of violence or evidence

destruction.

E. Agents Call Off a Planned Raid on March 12, 2024, When They Learn Bryan

is Qut of Town
87. Agents had originally prepared to execute the search warrant on March 12,
2024, a week prior to the actual execution and raid on the Malinowski home.
88. Agents, TFOs, and LRPD officers assembled in the pre-dawn hours in the
parking lot of a Walmart located at 19301 Cantrell Rd., approximately 1.5 miles from the

Malinowski home.
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89. They used the Walmart parking lot as a staging area to congregate before
executing the search warrant.

90. However, a law enforcement officer who was surveilling the Malinowski
home notified the search warrant team that he had observed Bryan leave his home prior to
6:00 a.m., so they did not execute the warrant.

91. Bryan had left his home early that morning to take a flight to Washington,
D.C. for work.

92. Nothing prevented the agents from executing the search warrant on March
12,2024.

93. Because Bryan was not at home when the agents intended to execute the
search warrant, they aborted its execution.

94. Agents Dillard, Boles, and Merrill decided to delay the execution of the

search warrant until they could be assured Bryan would be present.

F. ATF Fails to Comply with the Operations Plan in Preparing for the Second
Attempt at the Search Warrant Execution

95. Agent Dillard set a new date for the warrant execution, March 19, 2024, and
prepared an Operations Plan on March 15, 2024, which SAC Merrill approved that day.

96. After the aborted attempt a week prior, some of the agents assigned to the
warrant execution changed. For example, the person assigned to “knock and announce”
changed from TFO Robert Bell to Matt Sprinkles after Bell was unavailable March 19,
2024.

97.  The Operations Plan specifically called for the team to conduct a briefing on
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March 18, 2024, the day before execution of the warrant. That briefing did not occur,
despite the personnel changes from the original planned execution.

98. Instead, the agents, TFOs, and LRPD officers were briefed at the nearby
Walmart staging area just prior to executing the search warrant. It was at this briefing that
they were assigned their roles and responsibilities.

99. According to Entry Team Leader Agent Tim Boles in his interview with the
Arkansas State Police two days after the shooting:

We didn’t really have a brief, another sit down brief at the

office like we did [the week] before. We all met at the Walmart

on Chenal, and got everybody together. Kind of went through

a few things. I made the assignments. I told them that we were

going to—told the team we were going to do a limited
penetration on the house if nobody came to the door, if we had

to breach the door. That was pretty much it for the brief.

100. Agent Boles assigned specific tasks to certain people the morning of the raid,

and recalled to Arkansas State Police that “other than a few other things, that’s all I can

think of as far as what we were briefing on here in the parking lot.”

G. The “Team” Assembles and Divides Up Responsibilities for the Warrant

Execution

101. On March 19, 2024, the team, consisting of a total of thirteen (13) agents,
task force officers, and LRPD officers, reassembled in the Walmart parking lot in
preparation for executing the search warrant on the Malinowski home.

102. Special Agent Merrill was the Resident Agent in Charge (“RAC”) of the
Little Rock Field Office. He was responsible for supervising all criminal investigations at

the Little Rock field office, and he supervised Agent Dillard’s investigation of Bryan
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Malinowski. On the morning of March 19, 2024, Agent Merrill served as the on-scene
commander, and he formed part of the front perimeter with LRPD Officer Steve Woodall.

103. Special Agent Timothy Boles was the entry team leader responsible for
deciding when to initiate the knock and announce procedure, for ensuring that the knock
and announce procedure would be conducted lawfully in compliance with the Constitution
and applicable statutes, and for assigning roles and responsibilities for the team of agents
forcing entry into the Malinowski home.

104. Agent Boles ordered the initiation of the knock procedures, ordered the entry
team to break the doors to the home, and ordered his agents to enter the home after they
hesitated.

105. ATF Agent Adam Bass was the first agent in the entry team “stack” as it
approached the Malinowski front porch. He placed tape over the video doorbell at the front
door of the home, preventing any occupant from observing their presence—a practice
commonly used in high-risk, dynamic entries where surprise and concealment are the goal.

106. Bass was the agent who carried the ballistic shield and discarded it on the
front porch of the home before the agents breached the front doors. In the event of a forced
entry, he was supposed to be first in the home, leading the team with his ballistic shield
emblazed with large, unobstructed “POLICE” across the front. Agent Bass and the shield
never made it into the home before agents shot and killed Bryan.

107. ATF Agent Matthew Sprinkles was responsible for conducting the “knock
and announce” procedure.

108. Based on the operations plan, Agent Sprinkles was supposed to be the second
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agent to enter the home, which would have placed him behind Agent Bass who had the
shield. Instead, he entered first amid the disorganization and hesitation pursuant to Agent
Boles’ order.

109. Agent Tyler Cowart was a member of the entry team, and in the event of a
forced entry was responsible for using a Halligan pry tool to force open the glass, French-
style storm doors protecting the main, wooden doors on the front porch.

110. Agent Cowart expected to be approximately the fourth agent to enter the
home during a forced entry, but unexpectedly found himself as the second agent to enter
the home.

111. Task Force Officer (“TFO”) Michael Gibbons was assigned to carry the ram,
which, in the event of a forced entry, would be used to break down the front, wooden doors
of the home.

112. Agent Troy Dillard, who was the agent in charge of the investigation, was
also a member of the entry team. He was positioned near the back of the “stack” as it
approached the Malinowski home.

113. Task Force Officer (“TFO”) Chris Griggs was the final member of the seven-
man entry team.

114. Agents Shannon Hicks and Amy Ness walked around to the back of the home
and formed the rear perimeter.

115. Several Little Rock Police Department (“LRPD”) officers assisted the ATF.

116. Officer Steve Woodall was originally assigned to be on the entry team, but

based on the recommendation of his supervisor at LRPD, was taken off the entry team and
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instead stood with RAC Merrill as part of the front perimeter.

117. LRPD Officer Olen Lakey parked in front of the home, facing a neighbor’s
house. Upon Agent Boles’ command to initiate, Officer Lakey turned on his flashing lights
and bumped his car’s siren for approximately 1.5 seconds.

118. Little Rock Police Department Officer Clint Williams parked his vehicle at
the top of the cul-de-sac and was responsible for keeping any non-law enforcement
personnel from entering the cul-de-sac.

119. According to the Operations Plan, all agents, TFOs, and LRPD officers had
the authority to abort the warrant execution.

H. None of the Agents, TFOs, or LRPD Officers Wore or Activated Their
Body Cameras

120. None of the agents wore body cameras, despite a three-year-old policy
initiated by the prior Administration that mandated ATF agents wear and activate body-
worn cameras (Body Worn Cameras or “BWC”) when executing search warrants. DOJ
Policy, June 7, 2021, Body Worn Camera Policy,
https://www.justice.gov/archives/dag/file/1144936-0/d1?inline=.

121. None of the officers on scene who were equipped with body cameras
activated their body worn cameras either, despite a 2022 policy that called for all TFOs
detailed to the ATF to wear body-worn cameras when engaged in federal law enforcement
operations. ATF POLICY, June 2, 2022, Task Force Officer Body-Worn Camera,
https://www.atf.gov/file/170136/download.

122. None of the LRPD uniformed Officers manually activated their body
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cameras, despite LRPD’s General Order 316, dated December 27, 2022, that LRPD
officers “must activate his or her MVR [mobile video recording]/BWC [body worn
camera]” duriﬁg “the execution of search warrants...[and] forced entries...” and continue
recording until the event has concluded.

123. But an audio record exists. When LRPD Officer Lakey initiated his lights
and bumped his siren, his MVR and the audio from his BWC—by design—automatically
started recording.’

I. The Agents’ and TFOs’ Clothing Did Not Identify Them From the Side

124. On the morning of March 19, 2024, the ATF agents and TFOs on the entry
team were all similarly dressed. They wore dark blue long-sleeved shirts, and any law
enforcement insignia or identification on the front and back of their shirts were mostly or
completely covered by their bullet proof vests.

125. Any markings on the front of agents’ vests that could have identified them
as law enforcement were obscured by equipment strung across the chest and by the agents’
arms and rifles, which were held in front of their bodies.

126. The agents wore tactical helmets without identifying insignia.

127. The rifles they carried were black and did not display any identifying
markings.

128. The shield that Agent Bass carried was the largest, most obvious, and only

3 Though Lakey’s vehicle faced a neighbor’s home, the audio from his MVR allowed for an
unbiased review and accurate timeline of ATF’s actions.
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unobscured method of identifying the agents as law enforcement because of the large
“POLICE” lettering on its front. Additionally, the ballistic shield in and of itself is an
indication of law enforcement presence because, due to its size and weight, it is impractical
and uncommon for private citizens to possess one.

129. However, as noted further in this Complaint, the entry team fell into disarray
and the shield never made it into the home before Bryan was shot in the head.

130. The agents’ clothing and equipment failed to present any identifying words,
emblems, or markings on their shoulders or sides.

131. Any identification, if it was not otherwise obscured, was not visible to any

person standing to the left or right of the agents.

J. The Agents Arrive in Darkness to a Quiet Home

132. When the agents arrived at the Malinowski home before sunrise on March
19, 2024, their ten (10) vehicle caravan occupied the entirety of the cul-de-sac on Durance
Court.

133. It was still completely dark outside when agents arrived before 6:00 a.m.

134. Agents, TFOs, and officers did not encounter any person or observe any
indication that someone was alerted to their presence. Nothing occurred prior to or during
the officers’ presence outside the home that presented a danger to agents or caused alarm.

135. There was no cause for the entry team to deviate from the constitutional and
statutory requirement to knock and announce their identity and purpose and to wait a
reasonable time so they could be admitted entry.

136. While staged in the cul-de-sac before approaching the home, the agents
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formed a line or “stack” consisting of seven (7) agents and task force officers.

137. The agents maintained their stacked formation as they traversed the cobble-
stoned pathway from the cul-de-sac to the eight steps leading to the front-entry landing and
front doors.

138. The Malinowski home’s front entry consisted of two sets of doors: a set of
French-style, glass storm doors and the main doors behind them, which were two large
wooden doors that provided entry into the home.

139. As they did every night, the Malinowskis locked the doors before they went
to bed the prior evening and set the security system. Both sets of doors—the glass, French-
style storm doors and the wooden main doors, remained locked at 6:00 a.m. on the morning
of March 19, 2024.

K. The Agents Hurriedly Knock and Fail to Clearly Announce

140. The entry team was aware, or at least expected, that the Malinowski home
had a video doorbell at the front door.

141. As agents approached the front door of the home, the first agent in the stack,
Agent Bass, placed a piece of painter’s tape over the video doorbell camera, which was
positioned just to the right of the front doors. This action disabled the camera and concealed
the presence and identity of the armed team on the front porch.

142. When all agents were in place and the video doorbell taped, Agent Boles
gave the command to initiate the knock and announce procedure. |

143. The agents never rang the doorbell. Despite having Bryan Malinowski’s
phone number and noting it in their Operations Plan, no one called to notify him of their

25



Case 4:25-cv-00486-BSM  Document1 Filed 05/15/25 Page 26 of 236

presence.
144. No officer or agent attempted to announce their presence by using an
electronic public announcement (PA) system, though the Operations Plan provided that a

PA system would be used to announce their presence.

L. Agents Fail to Wait a Reasonable Time Before Breaching the
Malinowski Home and Fatally Shooting Bryan

145. At 6:02:58 a.m. on March 19, 2024, Agent Boles gave the command to
“initiate.” Little Rock Officer Lakey activated his vehicle’s lights and sirens and then shut
off the siren after one and a half (1.5) seconds.

146. According to ATF Agent Matt Sprinkles, the LRPD officer simply “chirped
the siren a few times.”

147. According to Special Agent Hicks, Officer Lakey performed this task
“exactly like we asked him to do.”

148. After the siren was silenced, the blue flashing lights remained active, but
neither the Malinowskis nor any neighbors in the Durance Court cul-de-sac saw the lights
or heard the brief bump of the siren:

149. In the subsequent investigation by the Arkansas State Police, special agents
Justin Harmon and Jimmy Collins contacted residents of two homes on the cul-de-sac, and
all stated that, although home in the pre-dawn hours of March 19, 2024, they did not hear
any sirens or see the police lights—they slept through it.

150. Arkansas State Police Major Stacie Rhoads also testified to this fact in front

of an Arkansas Senate Judiciary Committee on September 30, 2024. Arkansas Senate
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Judiciary Committee Video, September 30, 2024,
https://www.youtube.com/watch?v=nqFQFja4 Ye4.

151. After the command to “initiate” from Commander Boles, Agent Sprinkles
began shouting and knocking on the glass of the Malinowski’s outer storm doors protecting
their wooden front door.

152. Agent Amy Ness, posted in the backyard of the home, later reported to the
Arkansas State Police investigator that she could not hear any knocking or announcing
from the backyard.

153. Agent Sprinkles then paused his knocking for four seconds, before knocking
on the glass outer doors a final time.

154. In total, the knocking on the Malinowskis’ outer glass doors lasted
approximately nineteen (19) seconds, from 6:02:58 a.m. to 6:03:17 a.m.

155. It was still dark outside, approximately an hour and ten minutes before
sunrise.

156. At 06:03:17 a.m., less than twenty seconds from when ATF agents initiated
the operation, the agents stopped knocking. At this point, the entry team ceased its

knocking and shouting.
M. In 28 Seconds, Agents Begin Forcing Their Way into the Malinowski

Home
157. Entry team leader Agent Boles stated in his interview with the Arkansas State
Police that while he could see through the angled plantation shutters into the home, he did

not see any lights turn on and did not observe any movement or hear any noises or voices
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coming from inside the home.

158. Boles told the Arkansas State Police that “I’ve got a clock in my head. It’s
like we’re out here, we’re exposed. Um, so I told them, go ahead and breach the door.”

159. Boles did not check his watch or keep track of the time on a watch or other
device to measure how many seconds or minutes elapsed between the end of Agent
Sprinkles’ knocking and his decision to breach the home.

160. Despite no objective indication that the entry team—as they stood on the
front porch—was in any danger, and despite no belief that the evidence inside to be seized
through the warrant was being disposed of, or any other exigency, Agent Boles ordered the
team to breach the home.

161. In less than twenty-eight (28) seconds from the time that Officer Lakey
initiated the siren bump, Agent Boles ordered his agents to break the glass doors, breach
the wooden doors, and enter the Malinowski home by force.

162. Agent Boles claimed that once he gave the command, “it was not a quick
process” because “they had to get the Halligan out,” the pry tool they used to break open
the glass storm doors.

163. At 6:03:26 a.m., which was twenty-eight (28) seconds after Agent Boles’
command to “initiate,” Agent Cowart began striking the Malinowskis’ glass storm doors
with the Halligan tool to break them open.

164. After Agent Cowart breached the glass storm doors, TFO Gibbons used a
ram to batter the wooden front doors of the Malinowski home, causing the doors to burst
open with a loud bang upon a single strike. This strike breaching the main doors occurred
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at 6:03:35 a.m., followed by the clattering of the ram as TFO Gibbons dropped it onto the
porch.

N. TheEntry Team Falls into Disarray

165. When forced entry is made and doors are rammed open, it is protocol at the
Arkansas ATF office that agents automatically enter the home and execute a “limited
penetration.” When executing a “limited penetration,” the person carrying the shield enters
first.

166. In the process of breaking both sets of doors, the entry team became
disorganized. According to Agent Sprinkles, “I think we were unprepared for the French
doors.”

167. When the main wooden doors were rammed open by TFO Gibbons, Agent
Sprinkles unexpectedly found himself at the front of the entry stack. As Agent Sprinkles
recalled to investigators, “I wasn’t supposed to be the first entry.” Agent Sprinkles stood
still waiting for Agent Bass, who carried the shield, to enter the home first.

168. As previously stated, while the Operations Plan had called for Agent Bass to
enter first utilizing the shield emblazoned with large letters identifying the agents as
“POLICE,” Bass discarded the shield near the front doors and never entered with it.

169. Later, Agent Amy Ness told Arkansas State Police investigators that after the
raid, the shield was blocking the entryway of the house, and that she “cleared the doorway
of the shield for medics to come in” the house, moving it out of the way so no one tripped
onit.

170. At the moment that Agent Bass was supposed to lead the entry team in a
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“limited penetration” with the shield, he was instead setting the shield down on the front
porch. According to the entry team leader, Agent Boles, “I didn’t know that at the time.” |

171. Entry team leader Boles failed to heed the signs that his team had fallen into
disarray.

172. According to Agent Boles, “There was a brief hesitation [when the door
opened], which I was surprised because with our package, once the door comes open, you
go in. It was a split second, like that. And I said, ‘go.” And then I don’t know—you know.
All I can see is black ATF agent stuff in front of me.”

O. Two Agents Enter the Home with Guns Drawn

173. Upon the command of “Go” from Agent Boles, Agent Sprinkles entered the
home with his semi-automatic rifle drawn.

174. Agent Sprinkles had ceased his knocking and shouting twenty seconds earlier
at 6:03:17 a.m., yet as the agents pried open the glass doors and rammed into the wooden
doors to breach the home, they were silent: no one announced their identity or purpose
once the doors burst open.

175. As Agent Cowart, the second one in the door, recounted, there were no voice
commands given as agents breached the door into the Malinowskis’ entryway.

176. “I didn’t say anything,” Cowart recalled to state police investigators, and all
he recalled Agent Sprinkles (the first agent in) saying once inside was “oh, shit.”

177. Bryan Malinowski stood approximately thirty (30) feet from the front main
doors, directly to Agent Sprinkles’ left.

178. The ATF and TFO agents, including Agent Sprinkles and Cowart, were
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dressed in dark tactical gear with no lettering, insignia, or badge on the shoulder or sides
of their clothing to identify themselves from the side.

179. Neither the “POLICE” shield nor Agent Bass made it into the home before
Agent Cowart shot Bryan Malinowski in the head.

P. Bryan Malinowski Hears the Sound of Intruders and Acts to Defend
Himself and His Wife

180. Bryan and his wife Maer, in bed in their room at the back of the house, never
heard the police siren or any voices at their door.

181. Upon hearing loud banging at their front door and someone trying to get
inside, Bryan scrambled out of the bed he shared with his wife. Their bedroom sat in the
northwest corner of the house, down a hallway, past his home office, and a considerable
distance from the home’s entryway.

182. Bryan quickly grabbed his handgun from the top drawer of his bedside table
and went into the closet to retrieve a magazine. Mindful of his wife’s safety, Bryan
motioned for his wife to stay back, pushing her down and out of the doorway.

183. Bryan left the bedroom and moved approximately six to seven feet down a
short side hallway to gain a view of the intruders coming through his front doors.

184. Unbeknownst to Bryan, Maer refused to stay in the bedroom and followed
him down the short hallway.

185. Upon information and belief, Bryan believed intruders were breaking into his
home, and he was going to defend himself, his wife, and his home from the intruders.

186. From Bryan’s vantage point about thirty feet away down the dark hallway,
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there was no clothing or gear on the intruder that would have identified him as a law
enforcement officer.

187. Bryan had no reason to believe that the people who breached his front door
were part of a team of federal agents. He had no idea that federal agents had been following
him, investigating his firearms sales, or looking into his paperwork and transactions—
much less that they had secured a warrant or would be executing it at his home more than
an hour before sunrise.

188. Believing they were intruders, Bryan fired his gun at the floor and hit one of
the agents in the boot sole.

189. Agent Cowart, who entered second in the stack directly behind Agent
Sprinkle, returned fire, pointing his rifle at Bryan’s head and pulling the trigger several
times.

190. At 6:03:43 a.m., just 48 seconds after agents first approached his door to
cover his doorbell, Bryan Malinowski lay bleeding on the floor of his hallway, shot in the
head.

191. Several ATF agents and task force officers who subsequently entered the
Malinowski home noted that although Bryan laid on the floor with a gunshot wound to the
head, they could hear him struggling to breathe, yet offered no medical assistance because
of the nature and extent of the bullet wound.

192. The Arkansas State Police were notified about the officer-involved shooting
and responded to the Malinowski home to conduct their investigation.

193. Agent Bass noted in his subsequent interview to State Police investigators
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that it takes “a while” to wake people up at that hour, telling investigators that after
Malinowski was shot and killed, it took some time for State Police to arrive, such that they
all “stood around outside for quite a while” because “it is 6:00, 6:30 in the morning at that
point, so it takes a while to get everybody woke up.”

Q. Agents, TFOs, and Officers Detain Maer Malinowski in a Patrol Vehicle
For Hours as She Begs to be Released

194. Maer Malinowski, who had not followed her husband’s directive to stay back
in their bedroom, had instead followed him into the hallway, relaying now what was
observable from where she stood.

195. She watched helplessly as her husband was shot in the head just inches from
her. She stood by his body, screaming and crying, horrified to be covered with his blood.

196. Frozen in horror after and realizing the intruders had fatally wounded her
husband, Maer saw several dark figures at the entryway.

197. The men pointed their rifles at her and yelled at her to show them her hands.
It was only then that she realized they were law enforcement agents.

198. The agents then ordered Maer to step over her husband’s limp body and allow
them to secure her.

199. The agents then escorted her to the back of an LRPD cruiser, where she was
held for the next several hours with no updates on her husband’s condition.

200. At 6:00 on the morning of March 19, 2024, the temperature in Little Rock,
Arkansas was approximately thirty-four (34) degrees Fahrenheit.

201. Maer Malinowski, having been in bed when the sound of intruders breaking
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down her front door jolted her and her husband, was only wearing a spaghetti strap tank
top and a pair of boxers (no shoes) when ATF agents removed her from her home and
placed her in the patrol vehicle.

202. ATF agents placed Maer in the back of the LRPD patrol vehicle at
approximately 6:07 a.m. She sat cold in the vehicle without any covering until she was
provided a blanket at approximately 6:51 a.m. Even after receiving the blanket, she was
still cold.

203. Maer repeatedly told the officers that she needed her clothes and medicine
and to check on her dogs, and that she needed to use the bathroom.

204. LRPD Officer Lakey and ATF agents denied Maer’s requests to ride to the
hospital in the ambulance with her husband.

205. The audio from Officer Lakey’s dash camera revealed Maer’s desperation
during those first few frantic moments. Less than ten minutes after the shooting, LRPD
audio captured Maer recounting to the officers detaining her, what had happened:

This is... This is a movie. It's a movie. We didn't do anything wrong. We

don't, we don't- you got...you got the wrong house. Oh, you guys got the

wrong house. We don't do anything wrong. We're honest people? Oh my

God. Oh my God. Oh my God. Oh my god! Oh! Oh! Oh, no. This is no time

for God. This is a nightmare.

When they shot my husband, I opened the door from the bedroom because

he closed it. We thought it was an intruder. So, I opened the door, he closed
it, and then I opened it again. That's when they- he got shot.

206. Nearly an hour later, Maer continued begging to be released, but officers
ignored her hysterical cries and denied her requests to be let out of the squad car:
Hear me out. Let me out! Let me out! Please hear me out. Don't. I need, 1
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need to go [unintelligible]. I need to... Oh my love, oh my love. Oh Bryan.

Oh Bryan. You need to come [unintelligible]. You need to come. I don't

know...I don't know what to do without him. God, I don't know what to do.

Guide me, God. Guide me, God. Guide me. Guide me, God, please. I don't

know what to do. I don't know what to do, God. I don't know what to do. Oh

God. I don't know what to do, God. I can't- I don't know what to do. Help

me! Help me!

207. They denied her requests for clothes.

208. They denied her requests for medicine.

209. They denied her requests to go check on her dogs, assuring her that they were
in the house and accounted for. Later, she spotted one of her dogs who had escaped and
was lost nearly a mile away roaming in the neighborhood near a busy four-lane road.

210. They denied her requests to use the bathroom at her neighbor’s home.

211. They held her for hours while she cried hysterically, repeatedly asking for an
explanation.

212. At approximately 7:20 a.m., ATF relented to her requests to use the
bathroom. Agents and officers decided that Maer could use the restroom at a nearby fire
station. However, they kept Maer in custody.

213. Officer Gladina Harris with LRPD arrived at the Malinowski home around
7:20am. Officer Harris was equipped with a body camera and dash camera, and she
activated both.

214. Officer Harris drove Maer to a nearby Little Rock Fire Department station
nearly three (3) miles from her home.

215. At the fire station, Officer Harris left Maer in the back seat of the police

patrol vehicle while she first contacted a firefighter at the front door. Officer Harris notified
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the firefighter that she had “a prisoner” that needed to use the restroom because “her whole
house is a crime scene.”

216. Maer Malinowski was still bare-footed and clad only in a tank top and boxers.
Maer pulled the blanket over her shoulders to cover her body and legs as she entered the
fire station. Officer Harris told one of the firefighters that Maer “barely had any clothes
on.”

217. When Maer walked into the fire station, one man held the door for her and
Officer Harris. Three other men and a woman stood near the bathroom staring at Maer as
she walked through the front door and into the bathroom.

218. When Maer entered the bathroom, Officer Harris entered with her,
exclaiming, “I have to go in there with you.” Officer Harris did not disable her body camera
while Maer used the restroom in front of her, and her body worn camera captured the audio
of Maer using the bathroom.

219. That audio was later produced as part of the body camera footage in response
to a FOIA request.

220. Officer Harris then escorted Maer to the back seat of the patrol vehicle and
drove her back to her cul-de-sac, where Maer remained in custody until after she provided
an interview to the State Police.

221. For more than three (3) hours after her husband was shot, Maer Malinowski
was held in custody by LRPD officers at the direction of ATF agents.

222. At approximately 9:15 a.m., agents turned Maer over to the Arkansas State
Police so that they could interview her.
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223. For several hours after Bryan was shot, the Malinowski home was secured,
but not searched. During this time, ATF decided the Arkansas ATF team involved in that
morning’s raid would not conduct the search warrant.

224. SAC Merrill contacted the ATF office in Mississippi, which sent its agents
to Little Rock to search the Malinowski home.

225. Additionally, the Arkansas State Police obtained a search warrant for the
home as part of their officer-involved shooting investigation. The State Police did not turn
over the Malinowski home to the ATF and RAC Merrill until 1:53 p.m. on March 19, 2024.

226. ATF agents did not begin to search the Malinowski home pursuant to the
original warrant until after it was turned over to them that afternoon.

R.  Bryan Succumbs to His Gunshot Wound and is Pronounced Dead on
March 21, 2024

227. After the ambulance arrived, Bryan Malinowski was taken to Baptist Medical
Center in Little Rock, Arkansas.

228. Maer Malinowski, finally released by officers several hours later, arrived at
the hospital to find her husband in such dire condition that her family friend and neighbor
told her not to go in the room and see him.

229. Despite medical efforts, Bryan succumbed to his injuries two days later and
was officially pronounced dead on March 21, 2024. He was 53.

230. Bryan received Last Rites by the family’s priest at Maer’s request.

231. In accordance with his wishes, five of his organs, including his liver and

lungs, were retrieved and donated to save the lives of others.
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232. Plaintiff Maer Malinowski has been in continuous counseling since the event.

S. The Constitution Requires Officers to Knock and Announce and Wait a
Reasonable Time Before Forcing Entry Where No Exigency Exists

233. In Wilsonv. Arkansas, the Supreme Court held that the “common-law ‘knock
and announce’ principle forms a part of the reasonableness inquiry under the Fourth
Amendment.” 514 U.S. 927, 929 (1995).

234. The requirement to knock and announce is also codified in 18 U.S.C. § 3109,
stating that officers must give “notice of [their] authority and purpose,” and must be refused
admittance before forcing entry into a home.

235. Prior to entering a home to execute a search warrant, officers must identify
themselves as law enforcement and announce their purpose to execute a search warrant.

236. This requirement has long been a fixture of the Fourth Amendment and is
intended to protect the residents’ privacy and dignity that can be destroyed by a sudden
entrance.

237. More importantly, it protects “human life and limb, because an unannounced
entry may provoke violence in supposed self-defense by the surprised resident.” Hudson v.
Michigan, 547 U.S. 586, 594 (2006).

238. The law presumes that a resident will submit to the lawful authority of
officers and provide entry to them. Hudson, 547 U.S. at 594 (2006).

239. The knock-and-announce rule “protects those elements of privacy and
dignity that can be destroyed by a sudden entrance. It gives residents the ‘opportunity to

prepare themselves for’ the entry of the police. ‘The brief interlude between an
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announcement and entry with a warrant may be the opportunity that an individual has to
pull on clothes or get out of bed.” In other words, it assures the opportunity to collect
oneself before answering the door.” Id. (citations omitted).

240. Absent a reasonable belief that waiting would be futile, dangerous, or would
allow for the destruction of evidence, law enforcement officers are required to wait outside
of the home until they are admitted or refused. Richards, 520 U.S. 385, 394-95 (1997). A
“reasonable belief” cannot be speculative but must be based on specific and articulable
facts. Id.

241. “An officer’s delay before entering ordinarily should be long enough to
ensure that the resident has had time to hear the police knock and to answer the door.” U.S.
v. Vesey, 338 F.3d 913, 915-16 (8th Cir. 2003), citing Wilson v. Arkansas, 514 U.S. 927,
931-32, 936 (1995) (holding a ten-second delay was reasonable where, unlike here, the
warrant recipients were at risk of disposing illegal drugs and officers were serving a
warrant at a “small apartment...in the afternoon, when it was likely that any occupants
were awake”).

242. As the United States Supreme Court held, the time it will take an occupant
“to get to the door,” will “vary with the size of the establishment,” and it could take
“perhaps...several minutes to move through a townhouse.” U.S. v. Banks, 540 U.S. 31, 40
(2003).

243. But where circumstances are not exigent, such as where a suspected drug
dealer might be disposing of drugs, as in Banks, and where police do not arrive “during the

day, when anyone inside would probably have been up and around,” officers must wait a
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sufficient time to allow the delay in responding to fairly suggest the occupants’ refusal to
let them in. Banks, 540 U.S. at 40.

244. “That is why, in the case with no reason to suspect an immediate risk of
frustration or futility in waiting at all, the reasonable wait time may well be longer when
police make a forced entry, since they ought to be more certain the occupant has had time
to answer the door.” Id. at 41.

245. The class of offense suspected also bears on the exigency analysis. As the
Supreme Court noted, “[p]olice seeking a stolen piano may be able to spend more time to
make sure they really need the battering ram.” Banks, 540 U.S. at 41.

246. “Absent exigency, the police must knock and receive an actual refusal or wait
out the time necessary to infer one.” Banks, 540 U.S. 31, 43.

247. In September 2021, the Deputy Attorney General announced a knock and
announce requirement for federal law enforcement agencies, including ATF, “to limit the
circumstances in which agents may seek to enter a dwelling pursuant to a warrant without
complying with the ‘knock and announce’ rule.” DOJ Press Release, Department of Justice
Announces Department-Wide Policy on Chokeholds and 'No-Knock' Entries, Sept. 14,
2021, https://www justice.gov/archives/opa/pr/department-justice-announces-department-
wide-policy-chokeholds-and-no-knock-entries.

248. The 2021 policy exi)ressly incorporated the Hudson v. Michigan and U.S. v.
Banks standards, stating agents must “‘knock and announce’ their identity, authority and
purpose, and demand to enter,” and then “must wait a reasonable amount of time based on

the totality of the circumstances to permit the occupant to open the door before making

40



Case 4:25-cv-00486-BSM  Document1 Filed 05/15/25 Page 41 of 236

entry into a dwelling.” Id.

249. The 2021 DOJ Policy states the only exception is where “exigent
circumstances arise at the scene such that knocking and announcing the agent’s presence
would create an imminent threat of physical violence to the agent and/or another person.”
Id

250. In limiting ‘no knock’ entries to instances where there is an imminent threat
of physical violence, the mandatory DOJ Policy noted that “it is narrower than what is
permitted by law,” such that “the Department is limiting the use of higher-risk ‘no knock’
entries to only those instances where physical safety is at stake at the time of entry.” Id.

251. Despite the lack of exigency or physical danger to police at the Malinowski
homé at 6:01 a.m. on March 19, 2024, Defendants broke down the door and forcibly
entered the Malinowski home before waiting a reasonable amount of time to permit the

Malinowskis to open the door or refuse entry, or a sufficient time to infer a refusal.

T.  Arkansans and Americans Are Outraged, And Congressional Leaders
Call Bryan Malinowski’s Death a Senseless “Horror That Should Not Occur to Any
American”

252. Within days of Bryan’s death, news spread nationally that the ATF agents
had dynamically and forcefully breached the home’s doors and killed Bryan Malinowski.

253. News also spread that the agents involved were not wearing body cameras,
in violation of the then-Administration’s own policy.

254. As the New York Times reported, “Bryan’s death has been met with outrage
by his family, friends and gun rights supporters in Arkansas and beyond, who say the raid

on March 19 was ill-conceived, unnecessary and a shocking case of government
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overreach.” Eduardo Medina, THE NEW YORK TIMES, What Set the ATF and an Airport
Leader on the Path to a Deadly Encounter?, May 24, 2024,
https://www.nytimes.com/2024/05/24/us/bryan-malinowski-arkansas-atf-guns.html.

255. Arkansas’ United States Senators Tom Cotton and John Boozman began
their own inquiry into Bryan’s death, seeking answers as to how the agents’ aggressive

tactics complied with the law and ATF and DOJ’s own policies.

@ Tom Cotton & A ¥
@SenTomCotton

The Department of Justice confirmed to me and «tJonnBoozman last
night that the ATF agents involved in the execution of a search warrant of
the home of Bryan Malinowski weren’t wearing body cameras. We will
continue to press the Department to explain how this violation of its own
policy could’ve happened and to disclose the full circumstances of this

tragedy. Mr. Malinowski’s family and the public have a right to a full
accounting of the facts.

2:58 PM - Apr 19, 2024 - 82.3K Views

256. Arkansas Attorney General Tim Griffin demanded answers and called on the
ATF to release all body camera footage. “Arkansas AG Demanding Answers, Bodycams
from ATF Over Fatal SWAT Raid,” April 17, 2024, https://saf.org/arkansas-ag-
demanding-answers-bodycams-from-atf-over-fatal-swat-raid/.

257. As state lawmakers called on the ATF to release body camera footage—
before learning it did not exist—the U.S. House Judiciary Committee launched an
investigation, sending a letter to ATF demanding answers. KATV, “House Judiciary

Committee sends letter to ATF, demands answers in Malinowski raid probe,” April 22,
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2024,https://katv.com/news/local/house-judiciary-committee-sends-letter-to-atf-demands-
answers-in-malinowski-raid-probe-republicans-clinton-airport-doj-investigation-biden-
trump-sanders.

258. As Judiciary Committee Chairman Jim Jordan put it in his letter to ATF
Director Steven Dettelbach, the “circumstances surrounding the raid, the subsequent death
of Mr. Malinowski, and recent related rulemaking by the ATF raises serious questions
about the weaponization of the agency against Americans.” Ex. B, House Judiciary Letter
to ATF, April 22, 2024, available at https://judiciary.house.gov/media/press-
releases/chairman-jordan-demands-details-atf-fatal-raid.

259. Chairman Jordan further noted, “The circumstances of Mr. Malinowski’s
death raise questions about whether the ATF followed proper protocol during the execution
of this search warrant. Department of Justice policy and President Biden’s Executive Order
14074 requires ATF agents—including those who conducted the search warrant on March
19, 2024—to wear active body-worn cameras during the execution of a search warrant.
The Department has since confirmed to the Malinowski family that ATF agents were not
wearing body cameras during the raid, a violation of the Department policy.” Ex. B at 2.

260. As Chairman Jordan recognized, the Malinowski raid pre-dated the then-
Administration’s implementation of the new regulation to restrict private firearm sales:

“In particular, ATF seeks to drastically expand the universe of Americans

who would be classified as a ‘dealer’ under federal law requiring them to

obtain a license to become a Federal Firearms Licensee (FFL), subjecting
them to a term of imprisonment of up to five years and a fine of up to
$250,000, or both. Mr. Malinowski exercised his Second Amendment
rights and was a firearms enthusiast. Even if, as ATF has alleged, Mr.
Malinowski violated federal law, it does not justify ATF’s actions that

43



Case 4:25-cv-00486-BSM  Document1 Filed 05/15/25 Page 44 of 236

ultimately lead to the use of deadly force.”
Ex. B at 3.

261. Over the next few weeks and months, as more troubling details came to light,
state and federal lawmakers pointed out that, in the absence of any reason to believe Bryan
posed any threat to either the agents or of the destruction of evidence, ATF had a host of
less-lethal search warrant options available, including serving the warrant at Bryan’s
workplace (a gun-free zone), knocking on his door during waking hours in the daylight,
pulling him over in his vehicle and serving the warrant, or notifying him of their arrival
through a “call out” via his cell phone or a bullhorn. John Besselman, Senior Legal
Instructor, FEDERAL LAW ENFORCEMENT TRAINING CENTER MATERIALS, “The Knock
and Announce Rule: ‘Knock, Knock, Knocking on the Suspect’s Door,”
https://www.fletc.gov/sites/default/files/imported_files/training/programs/legal-
division/downloads-articles-and-faqs/research-by-subject/4th-
amendment/knockandannounce.pdf.

262. Instead, absent any reasonable basis for doing so, ATF chose the most
dangerous route possible: a predawn dynamic raid not involving members of an organized
and purpose-trained tactical unit, but random members of an investigative squad. ATF
made a baseless and reckless decision destined to wake up sleeping and unsuspecting
occupants, and otherwise created circumstances and set in motion a series of events any
reasonable officer would expect to bring about a dangerous result.

263. On May 22, 2024, the House Judiciary Select Subcommittee on the
Weaponization of the Federal Government held a hearing focused on “actions taken by the
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bureau that erode Americans’ trust in the agency,” with a particular focus on the
Malinowski raid.

264. During questioning, a bipartisan group of lawmakers expressed disgust at the
ATEF’s actions in the case, with Rep. Gerry Connolly (D-VA) describing what happened to
Bryan Malinowski as “really a horror that should not occur to any American citizen or
American resident.” Ex. C at 48.

265. Rep. Greg Steube (R-FL) addressed Mrs. Malinowski directly, telling her,
“This whole case is outrageous to me and, Ms. Malinowski, I feel like we owe you an
apology on behalf of the American government today because ATF isn’t going to give you
that apology.” Ex. C. at 53.

266. Chairman Jordan closed the May 22, 2024 hearing by noting that Bryan
Malinowski’s case epitomized the weaponization of government:

The ATF decided to change the definition of what an FFL—what a licensee

was from principal livelihood to someone who’s earning a profit, but it’s

even worse because they didn’t have the definition changed and enacted

when this terrible incident happened with Mr. Malinowski. That, to me, is

the weaponization of government, unilaterally making changes without it

going through the Legislative Branch of government the way our system is

supposed to work—the checks and balances how they’re supposed to work—

and in the case we’re talking about so much today they hadn’t even fully

made that change. They didn’t even follow their own rule, for goodness sake,

and we have an American who’s no longer with us because of that.
Ex. C at 68.

267. On May 23, 2024, the Committee met for a second day of ATF oversight

hearings, during which time Chairman Jordan questioned ATF’s then-Director Dettelbach

about his agency’s actions in the Malinowski investigation and raid.
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268. Chairman Jordan played for Dettelbach and the Committee a video he
described as showing “ATF agents assembling in the Walmart parking lot a week before
March 19th when they were going to execute this search warrant, again pre-dawn hours a
week before, but decided not to because they realized Mr. Malinowski wasn’t home. Then,
it shows what happened a week later as they approached the Malinowski home.” Ex. D at
3.

269. Chairman Jordan then asked several questions of Dettelbach: “Why did you
put the tape on the doorbell camera? Why did you cut the lights? Why didn’t you wear the
body cams? What are you trying to hide?” and finally, why weren’t the Little Rock police
officers who accompanied the ATF agents wearing their body worn cameras? Ex. D at 20-
21.

270. Dettelbach refused to answer.

271. Rep. Darrell Issa (R-CA) asked Dettelbach, “If some group of ten carloads
of people showed up and kicked in a door in the dark of night, and somebody came and
shot at them, we wouldn’t be talking about somebody getting shot in the toe, we would be
talking exclusively about a planned murder of somebody, who may or may not be armed,
but who had every right to have weapons in their home, an expectation they had weapons
in their home, an expectation that they might use it.” Ex. D at 28.

272. When Dettelbach again refused to answer, Rep. Issa said, “I hope they
appropriately find that in spite of qualified immunity, that you blew it badly enough that,

in fact, criminal charges should be considered.” Ex. D at 28.
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273. As Rep. Issa noted in his closing remarks, Bryan Malinowski would be alive
if it weren’t for the ATF’s recklessness and unreasonably dangerous actions that day:

He was killed doing what any normal citizen does when people enter their

home in the dark of night and they don’t know who they are. If you had body

cameras, maybe Ms. Malinowski didn’t hear right. Maybe you said “Police,”

and identified yourself. Maybe he said, “I don’t care,” and maybe he fired

the shots. I don’t believe that, and I don’t think you do either. I believe he

had every real belief that he was defending his wife and family. He fired

warning shots. A ricochet hit a police officer or an ATF agent, and you killed

him. Those are the facts. We have consistently seen there are two ATFs: The

one we need and want and deserve, and the one that plays fast and loose, like

ten cars going in deliberately with a warrant that did not entitle an arrest.

When in fact if you wanted to arrest him, it would have been reasonable to

arrest him at work and simultaneously go into his home. If you had done that,

he would be alive today and we would be talking about other things,

including whether you acted legally.

Ex. D at 29.
CAUSES OF ACTION

274. The preceding paragraphs are incorporated and re-alleged as if fully set forth
herein.

275. At all times relevant to this count, the individual Defendants were acting
under color of law and within the course and scope of their employment as law enforcement
agents (or duly authorized task force members) of the ATF.

276. Despite knowing the Malinowskis were asleep at 6:00 a.m. and seeing no
movement inside the house for the precious few seconds they knocked on the outer glass
doors, and despite Mr. Malinowski having no criminal history or indications of violence,

the agents decided not to wait for even a minute before breaking down the doors and

forcibly entering the home, guns raised, in the dark pre-dawn hours of March 19, 2024.
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They then shot and killed Mr. Malinowski—his needless death a direct result of their
recklessness and negligence.

277. Plaintiff seeks an award of compensatory and punitive damages and
declaratory relief against Defendants, individually, as listed in Counts I-IV below pursuant
to Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388
(1971).

278. Plaintiff also seeks an award of compensatory damages and declaratory relief
against the United States of America, as listed in Counts V-X, below, pursuant to the
Federal Tort Claims Act, 28 U.S.C. § 2671 et seq.

279. The United States of America, if a private person, would be liable for the acts
and omissions of its agents in the same manner and to the same extent as a private
individual under like circumstances under the law of the state of Arkansas, where the acts
and omissions occurred.

280. The discretionary function exemption does not apply because the ATF
agents’ tortious actions violated the United States Constitution.

281. Defendants’ actions as alleged herein violated Plaintiff’s clearly established,
constitutionally guaranteed rights to be free from unreasonable and unlawful searches and
seizures, and to be free from the use of excessive force.

282. As a direct and proximate result of the conduct of Defendants, Bryan
Malinowski suffered physical injury and emotional trauma when he was shot and then left

to die.
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283. As a further direct and proximate result of Bryan’s wrongful death, his
statutory beneficiaries have suffered permanent economic damages, including, but not
limited to, the benefit of the money, goods, and services that Bryan Malinowski would
have contributed to Maer and his remaining statutory beneficiaries had he lived, as well as
damages from the mental anguish suffered by Maer and the remaining statutory
beneficiaries and reasonably probable to be suffered in the future, and the loss of
consortium of Maer.

284. Plaintiff also seeks damages for Bryan’s loss of life, his inability to labor and
earn income and value of his earnings lost, funeral and burial costs, property damage, his
conscious pain and suffering prior to his death, medical expenses attributable to his injuries,
and other expenses incurred and expected to be incurred in the future.

285. In addition to her mental anguish due to the wrongful death of her husband,
Plaintiff suffered and will continue to suffer, emotional pain and suffering due to her
personal experience in witnessing the violent, unconstitutional invasion of her home and
her unlawful detainment in her cul-de-sac, where she was exposed to the public strutiny of
others, for three hours, during which she begged, but was refused, to be released and to
attend to her husband, was denied requests for clothes, was denied requests for medicine,
was denied requests to check on her dogs, was denied her request to use the bathroom in
her neighbor’s home but, instead, after one and a half hours, was taken to a nearby fire
deparment where the officer referred to and treated her as a “prisoner,” for which she may
recover economic and compensatory damages in amounts to be determined by the
factfinder.
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286. Plaintiff also asserts a claim for damage to her home and personal property,
, which occurred as a result of Defendants’ conduct. Defendants’ conduct was grossly
negligent, reckless, malicious, willful, wanton, and conducted with a flagrant indifference
for the value of human life with a subjective awareness of the risk that those within the
residence would be seriously injured or killed, for which Plaintiff seeks punitive damages
to the extent allowable by law.
COUNT I: FAILURE TO KNOCK AND ANNOUNCE

BIVENS v. SIX UNKNOWN NAMED AGENTS OF THE FEDERAL BUREAU OF NARCOTICS,
403 U.S. 388 (1971)

(Against the Individual Defendants)

287. The preceding paragraphs are incorporated and re-alleged as if fully set forth
herein.

288. Without prior notice to Plaintiff of their presence or intent, Defendants used
a show of force to enter onto the Malinowskis’ property and into their domicile without
sufficiently knocking and announcing their presence and purpose and without waiting a
reasonable time before forcing entry as the law requires.

289. Defendants violated Maer and Bryan Malinowski’s Fourth Amendment
rights to be free from unreasonable searches and seizures when they failed to adequately
knock and announce their presence and purpose at the Malinowskis’ front door and wait a
reaéonable time before forcing entry.

290. Federal law enforcement officers executing a search warrant violate the
Fourth Amendment and are subject to civil liability through a Bivens action when they
enter a home before waiting a reasonable time to be admitted or refused, absent a
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reasonable belief that waiting would be futile, dangerous, or would allow for the
destruction of evidence. Richards, 520 U.S. 385, 394-95 (1997)

291. Defendants’ brief, 11-13 seconds of knocking on outer glass storm doors and
yelling at the entry of the Malinowskis’ large home in the predawn hours, was insufficient
to provide Plaintiff and Bryan Malinowski notice of their identity, presence, and purpose
and deprived him of sufficient time to get to the door. See U.S. v. Vesey, 338 F.3d at 915-
16 (8th Cir. 2003). |

292. Defendants’ conduct was done with reckless indifference or malice to Maer
and Bryan Malinowski’s federally protected rights.

293. As a proximate result of the Defendants’ conduct, Bryan Malinowski was
shot, suffered traumatic physical injury and severe pain, was hospitalized, lost bodily
function, and suffered until he died, resulting in his wife and statutory beneficiaries
continuing to suffer ongoing pain, emotional distress, and past and present economic loss.

COUNT II: UNLAWFUL ENTRY

BIVENS V. SIX UNKNOWN NAMED AGENTS OF THE FEDERAL BUREAU OF NARCOTICS,
403 U.S. 388 (1971)

(Against the Individual Defendants)
294. The preceding paragraphs are incorporated and re-alleged as if fully set forth
herein.
295. Defendants’ forced entry into the Malinowski residence less than one minute
after they began knocking in the predawn hours was not reasonable.
296. Defendants had no reasonable belief, based upon the totality of facts and

circumstances, to believe that the Malinowskis had refused them entry, nor was any
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exigency present to justify failing to wait a reasonable time after knocking and announcing
their presence.

297. Despite this, Defendants forcefully entered the Malinowski home without
any legal right or justification and with a wholly unjustified degree of urgency and
militaristic tactics, given the circumstances.

298. Federal law enforcement officers executing a search warrant violate the
Fourth Amendment and are subject to civil liability through a Bivens action when they
enter a home without being denied entry (or waiting a reasonable time to infer denial of
entry) and without exigent circumstances. Hudson v. Michigan, 547 U.S. 586, 58 (2006).

299. Defendants’ violation of the Malinowskis’ Fourth Amendment rights was
willful, egregious, and done with malice and deliberate indifference to their clearly
established constitutional rights.

300. As a proximate result of the Defendants’ conduct, Bryan Malinowski was
shot, suffered traumatic physical injury and severe pain, was hospitalized, lost bodily
function, and suffered until he died, resulting in his wife and statutory beneficiaries
continuing to suffer ongoing pain, emotional distress, and past and present economic loss.

301. Plaintiff seeks an award of compensatory and punitive damages and
declaratory relief against Defendants, individually, pursuant to Bivens v. Six Unknown
Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971), as a result of their

actions which deprived Plaintiff and her deceased husband of their constitutional rights.
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COUNT II: USE OF EXCESSIVE FORCE
BIVENS V. SIX UNKNOWN NAMED AGENTS OF THE FEDERAL BUREAU OF NARCOTICS,
403 U.S. 388 (1971)

(Against the Individual Defendants)
302. The preceding paragraphs are incorporated and re-alleged as if fully set forth

herein.

303. Plaintiff seeks an award of compensatory and punitive damages and
declaratory relief against Defendants, individually, pursuant to Bivens v. Six Unknown
Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971), as aresult of their
actions which deprived Plaintiff and her deceased husband of their constitutional rights.

304. Defendants used excessive force to enter onto the Malinowskis’ property and
into their domicile without waiting a reasonable time following knocking and announcing
their presence and without any reasonable basis to believe that Bryan was a threat to the
agents or TFOs.

305. Defendants violated the Malinowskis’ Fourth Amendment rights to be free
from unreasonable searches and seizures when they unlawfully seized Bryan Malinowski
by shooting and killing him, when they lacked an arrest warrant and created the danger that
required him to defend himself.

306. Defendants’ actions were a direct result of their unconstitutional forced entry,
which occurred in violation of Plaintiff’s constitutional rights and was the proximate and
but-for cause of Bryan Malinowski’s death.

307. Defendants’ conduct was done with reckless indifference or malice to the

Malinowskis’ federally protected rights.
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308. As a proximate result of the Defendants’ conduct, Bryan Malinowski was
shot, suffered traumatic physical injury and severe pain, was hospitalized, lost bodily
function, and suffered until he died, resulting in his wife and statutory beneficiaries
continuing to suffer ongoing pain, emotional distress, and past and present economic loss.

COUNTIV: ILLEGAL DETENTION OF MAER MALINOWSKI

BIVENS V. SIX UNKNOWN NAMED AGENTS OF THE FEDERAL BUREAU OF NARCOTICS,
403 U.S. 388 (1971)

(Against the Individual Defendants)
309. The preceding paragraphs are incorporated and re-alleged as if fully set forth

herein.

310. At all times relevant to this count, the individual Defendants were acting
under color of law and within the course and scope of their employment as law enforcement
agents of the ATF (or duly authorized task force members) when they seized and held Maer
Malinowski in Officer Lakey’s patrol car for hours following the shooting of her husband.

311. LRPD officers who participated in the unlawful detention of Maer
Malinowski were acting at the command and direction of the ATF agents and TFOs and
detained her on behalf of the ATF.

312. An objectively reasonable law enforcement officer would know that no
probable cause existed to detain Maer Malinowski for hours after the shooting.

313. Defendants did not have a warrant for the arrest of Maer Malinowski.

314. Defendants did not have any reasonable articulable suspicion or probable

cause that Maer Malinowski had committed any crime.
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315. Defendants did not execute the search warrant during the time—more than
three (3) hours—that they detained Maer Malinowski.

316. Maer Malinowski was not detained in her home, but exposed to the public
scrutiny of neighbors when she was detained in her cul-de-sac, and was exposed to the
public scrutiny of strangers when she was escorted into a fire station to use the restroom.

317. Pre-existing law gave the individual Defendants fair warning that their
actions violated Plaintiff’s Constitutional rights.

318. Plaintiff was seized when she was placed in the patrol car and denied the
ability to leave the patrol car for hours, because “in view of all the circumstances, a
reasonable person would have believed that she was not free to leave.” United States v.
Mendenhall, 446 U.S. 544, 554 (1980).

319. Plaintiff is entitled to recover economic, compensatory and punitive damages
for the Constitutional deprivations she suffered at the hands of the Defendants in an amount
to be determined by the factfinder.

COUNT V: WRONGFUL DEATH
FEDERAL TORT CLAIMS ACT

(Against the United States)
320. The preceding paragraphs are incorporated and re-alleged as if fully set forth

herein.
321. At all times relevant to this count, the individual Defendants were acting as

employees and/or agents of the United States and the ATF (or duly authorized task force
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members) and in the course and scope of their employment and in their official capacity as
employees or agents of the United States ATF.

322. The United States of America, if a private person, would be liable for the acts
and omissions of the law enforcement officers set forth herein under the law of the state
where the acts and omissions occurred.

323. The individual defendants, on behalf of the United States, committed various
acts and omissions which would render them liable to the Plaintiff under the laws of the
state of Arkansas if performed by a private person.

324. Defendants’ actions caused the wrongful death of Bryan Malinowski,
resulting in damages recoverable under Ark. Code Ann. §§ 16-62-101 and 16-62-102.

325. Bryan Malinowski’s statutory beneficiaries under the Arkansas Wrongful
Death Statute are his spouse, Maer Malinowski, his parents, Richard Malinowski of
Millsboro, Delaware and Barbara Haigh of Easton, Pennsylvania, and his surviving
siblings, Lynn Sosa of Easton, Pennsylvania and Lee Mociutec of Allentown,
Pennsylvania. Bryan Malinowski was also survived by one brother, Matthew Malinowski,
who died before the filing of this Complaint. Matthew Malinowski’s wrongful death claim
abated upon his death. Fountain v. Chicago R.I. & P. Ry., 243 Ark. 947, 422 S.W.2d 878
(1968).

326. Arkansas law entitles Plaintiff, as personal representative of Bryan’s estate,
to bring this wrongful death action on behalf of the wrongful death beneficiaries and to
recover “for things such as medical bills, conscious pain and suffering, funeral expenses,
and loss-of-life damages.” See Durham v. Marberry, 156 S.W.3d 242 (2004).
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327. Damages under Arkansas wrongful-death statute include the benefit of the
money, goods and services that Bryan Malinowski would have contributed to Maer and his
remaining statutory beneficiaries had he lived, the mental anguish suffered by Maer and
the remaining statutory beneficiaries and reasonably probable to be suffered in the future,
and the loss of consortium of Maer. AMI 2216; See Ark. Code Ann. § 16-62-102(f).

328. In addition, Bryan Malinowski’s estate is entitled to recover damages for
Bryan’s loss of life, his inability to labor and earn income and value of his earnings lost,
funeral and burial costs, property damage, his conscious pain and suffering prior to his
death, medical expenses attributable to his injuries, and other expenses incurred and
expected to be incurred in the future. AMI 2216; See Ark. Code Ann. § 16-62-101.

COUNT VI: ASSAULT AND BATTERY
FEDERAL TORT CLAIMS ACT

(Against the United States)
329. The preceding paragraphs are incorporated and re-alleged as if fully set forth

herein.

330. At all times relevant to this count, the individual Defendants were acting as
employees and/or agents of the United States and the ATF (or duly authorized task force
members) and in the course and scope of their employment and in their official capacity as
employees or agents of the United States ATF.

331. The United States of America, if a private person, would be liable for the acts
and omissions of the law enforcement officers set forth herein under the law of the state

where the acts and omissions occurred.
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332. The individual defendants, on behalf of the United States, committed various
acts and omissions which would render them liable to the Plaintiff under the laws of the
state of Arkansas if performed by a private person.

333. All of the individual Defendant ATF and task force members who entered
the Plaintiff’s home were investigative or law enforcement officers, meaning any officer
of the United States who is empowered by law to execute searches, to seize evidence, or to
make arrests for violations of Federal law.

334. As described above, the individual Defendants committed acts of assault and
battery against the Plaintiff in fatally wounding Bryan Malinowski.

335. Under Arkansas law, a defendant cannot assert a justification defense if they
are the initial aggressor. Matthews v. Rogers, 279 Ark. 328, 338 (1983). A defendantina
civil suit for damages for assault and battery must be free from fault or carelessness. Tygart
v. Kohler, 109 S.W.3d 147, 151 (2003).

336. As described above, the individual Defendants were the initial aggressors in
carrying out the forcible, unreasonable and unlawful entry into the Malinowski home.

337. The individual Defendants’ acts of assault and battery are wrongful torts
under Arkansas law. Mullins v. Helgren, 638 S.W.3d 864, 872, (Ark. Ct. App. 2022).

338. Asadirect and proximate result of Defendants’ assault and battery, Plaintiff

has suffered damages and is entitled to recover damages.
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COUNT VII: NEGLIGENCE
FEDERAL TORT CLAIMS ACT

(Against the United States)

339. The preceding paragraphs are incorporated and re-alleged as if fully set forth
herein.

340. At all times relevant to this count, the individual Defendants were acting
under color of law and within the course and scope of their employment as law enforcement
agents of the ATF (or duly appointed task force members).

341. All of the individual Defendant ATF agents who entered Plaintiff’s home
were investigative or law enforcement officers, meaning any officer of the United States
who is empowered by law to execute searches, to seize evidence, or to make arrests for
violations of Federal law.

342. The individual Defendants had a duty to act with reasonable care and to abide
by the U.S. Constitution and follow the law and their own practices and procedures in
executing the warrant.

343. The individual Defendants breached this duty of care by failing to adequately
knock and announce their presence and purpose and wait a reasonable time before entry to
either be denied entry or to reasonably infer a denial, as the law requires.

344. Defendants had a duty to comply with the terms of the warrant, which
included knocking and announcing themselves prior to entering the Malinowski home and
waiting a reasonable time to be granted or denied entry before forcing down the door.

345. Defendants breached this duty.
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346. The defensive force used by Bryan Malinowski was due to the agents’
forcible, unreasonable and unlawful entry into his home.

347. The Malinowskis knew, or had reason to believe, that an unlawful and
forcible entry was occurring or had occurred at the time Bryan used defensive force.

348. The Defendants, under the facts which were present at the time of their entry
into the Malinowski home, had no right to enter the home in violation of the Fourth
Amendment.

349. None of the Individual Defendant agents identified themselves upon entry
into the home, and Bryan did not know nor reasonably should have known, prior to any
use of defensive force, that the individuals in his home were law enforcement.

350. The use of deadly force on Bryan Malinowski by the Defendants was
unreasonable, excessive, and in violation of clearly established Arkansas law prohibiting
negligence.

351. Furthermore, Bryan Malinowski was entitled to use deadly force under
Arkansas’ “stand your ground” law, Ark. Code Ann. §§ 5-2-607, 5-2-607, and 5-2-620
because he reasonably believed the agents were about to use unlawful deadly physical force
against him.

352. Defendants’ armed, forced entry into the Malinowski home exhibited an
excessive degree of physical force under the circumstances known to the agents at the time
of entry.

353. The individual Defendants’ negligent acts are wrongful torts under Arkansas
law.
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354. As a direct and proximate result of Defendants’ negligence, Plaintiff has
suffered damages and is entitled to recover compensatory damages.

355. In addition, Defendants’ conduct was grossly negligent, reckless, malicious,
willful, wanton, and conducted with a flagrant indifference for the value of human life with
a subjective awareness of the risk that those within the residence would be seriously injured
or killed, for which Plaintiff seeks damages.

COUNT VIII: INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
FEDERAL TORT CLAIMS ACT

(Against the United States)

356. The preceding paragraphs are incorporated and re-alleged as if fully set forth
herein.

357. At all times relevant to this count, the individual Defendants were acting as
employees and/or agents of the United States and the ATF (or duly authorized task force
members) and in the course and scope of their employment and in their official capacity as
employees or agents of the United States ATF.

358. The United States of America, if a private person, would be liable for the acts
and omissions of the law enforcement officers set forth herein under the law of the state
where the acts and omissions occurred.

359. The individual defendants, on behalf of the United States, committed various
acts and omissions which would render them liable to the Plaintiff under the laws of the

state of Arkansas if performed by a private person.
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360. Arkansas law provides for damages for the tort of outrage, or intentional
infliction of emotional distress, where a defendant commits extreme and outrageous
conduct. Holman v. Flores, 551 S.W.3d 1, 4 (Ark. Ct. App. 2018).

361. The individual defendants intended to inflict emotional distress on Plaintiff
and her husband or knew or should have known that emotional distress was the likely result
of their conduct in breaking down the door of their home in a predawn raid when they knew
Plaintiff and her husband would be sleeping.

362. The individual defendants’ conduct was extreme and outrageous and beyond
all possible bounds of decency and were the cause of Plaintiff’s distress. Marlar v. Daniel,
247 S.W.3d 473, 477 (Ar. 2007).

363. Finally, “the emotional distress sustained by Plaintiff was so severe that no
reasonable person could be expected to endure it.” /d.

COUNT IX: ARKANSAS VICTIM OF FELONIES ACT—

MANSLAUGHTER & NEGLIGENT HOMICIDE
FEDERAL TORT CLAIMS ACT

(Against the United States)
364. The preceding paragraphs are incorporated and re-alleged as if fully set forth

herein.
365. Arkansas law authorizes any person injured or damaged by reason of conduct
of another that would constitute a felony to file a civil action to recover damages resulting

from the conduct. Ark. Code Ann. § 16-118-107.
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366. In Arkansas, a person commits the felony offense of manslaughter, a class B
felony, if they recklessly cause the death of another person. Ark. Code Ann. § 5-10-
104(a)(3).

367. Within Manslaughter lies the included offense of Negligent Homicide.

368. In Arkansas, a person commits the felony offense of Negligent Homicide, a
class D felony, if he or she negligently causes the death of another person by means of a
deadly weapon. Ark. Code Ann. § 5-10-105(b)(2).

369. A person is criminally liable for the conduct of another person if he or she is
an accomplice of that person in the commission of an offense. Ark. Code Ann. § 5-2-
402(2).

370. No justification defense is available—even to a law enforcement officer—
when a person “believes that the use of physical force is necessary,” but the person is
“reckless or negligent either in forming that belief or in employing an excessive degree of
physical force.” Ark. Code Ann. § 5-2-614(a).

371. Additionally, a person—including a law enforcement officer—who
recklessly or negligently creates a substantial risk of injury to a third party cannot avail
themselves a justification defense. Ark. Code Ann. § 5-2-614(b)

372. Under Arkansas law, “the right of an individual to defend himself... in the
individual’s home against harm, injury or loss by a person unlawfully entering or
attempting to enter or intrude into the home is reaffirmed as a fundamental right.” Ark.

Code Ann. § 5-2-620(a).
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373. Furthermore, “There is a legal presumption that any force or means used to
accomplish the purpose described in subsection (a) of this section was exercised in a lawful
and necessary manner.” Ark. Code Ann. § 5-2-620(b). The legal presumption can only be
overcome by clear and convincing evidence to the contrary. Id.

374. Arkansas law provides further protections to homeowners, noting that “a
person may use deadly physical force” when in their home if that person “reasonably
believes the use of deadly physical force is necessary to prevent the commission of a...
burglary by a trespasser.” Ark. Code Ann. § 5-2-608(b)(2).

375. Defendants’ act of entering the Malinowski home with firearms drawn was
intended to produce, and did produce, the threat of bodily impact, restraint, or confinement
upon the Malinowskis. Such conduct is “physical force” as defined in Arkansas’
justification statutes in Ark. Code Ann. § 5-2-601(6), and it is considered “deadly physical
force” as defined in Ark. Code Ann. § 5-2-601(2).

376. Defendants recklessly or negligently formed the belief that deadly physical
force was necessary—that they needed to make an armed forced entry into a peaceful home
before being denied entry. And Defendants’ armed, forced entry into the Malinowski home
exhibited an excessive degree of physical force under the circumstances known to the
agents at the time of entry.

377. Defendants caused the death of Bryan Malinowski, without justification,
making them liable for Manslaughter, or in the alternative, the included offense of

Negligent Homicide, without justification.
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378. As adirect and proximate result of Defendants’ actions that resulted in the
death of Bryan Malinowski, which would constitute various felonies under Arkansas law,
Plaintiff has suffered damages and is entitled to recovery.

COUNT X: ARKANSAS VICTIM OF FELONIES ACT—

BATTERY
FEDERAL TORT CLAIMS ACT

(Against the United States)

379. The preceding paragraphs are incorporated and re-alleged as if fully set forth
herein.

380. In Arkansas, a person commits the offense of Battery in the Second Degree,
a class D felony, if the person recklessly causes serious physical injury to another person
by means of a deadly weapon. Ark. Code Ann. § 5-13-202(a)(3)(A).

381. Defendants recklessly caused serious physical injury to Bryan Malinowski
by means of a deadly weapon and under circumstances manifesting extreme indifference
to the value of human life, making them liable for battery without justification.

382. As a direct and proximate cause of Defendants’ actions, Plaintiff suffered
damages and is entitled to recovery.

COUNT XI: ARKANSAS VICTIM OF FELONIES ACTION—

AGGRAVATED ASSAULT
FEDERAL TORT CLAIMS ACT

(Against the United States)
383. The preceding paragraphs are incorporated and re-alleged as if fully set forth

herein.
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384. In Arkansas, a person commits the felony offense of Aggravated Assault if
that person engages in conduct that creates a substantial danger of death or serious
physical injury to another person; or displays a firearm in such a manner that creates a
substantial danger of death or serious physical injury to another person. Ark. Code
Ann. § 5-13-204(a)(1-2). Such offense is a felony.

385. Defendants’ conduct in their planned dynamic entry and their
unconstitutional, unjustifiable entry with rifles drawn created a danger of death or
serious physical injury to both Bryan and Maer Malinowski.

386. Defendants’ unjustifiable shooting constitutes aggravated assault as it 1)
created a substantial danger of death or serious physical injury toward Maer
Malinowski and 2) was an unlawful display of a firearm that created a substantial
danger of death or serious physical injury to Maer Malinowski.

387. As a direct and proximate result of Defendants’ actions that created a
substantial danger of death or serious physical injury to both Bryan and Maer Malinowski,
for which they suffered damages, Plaintiff is entitled to recovery.

COUNT XII: ARKANSAS VICTIM OF FELONIES ACT—

CRIMINAL MISCHIEF
FEDERAL TORT CLAIMS ACT

(Against the United States)

388. In Arkansas, a person commits the felony offense of Criminal Mischief in
the First Degree if that person purposely and without legal justification destroys or

causes damage to any property of another person; and such an offense is a felony if the
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damage is valued at more than one thousand dollars ($1,000). Ark. Code Ann. § 5-38-
203(b)(2-4).

389. Criminal Mischief in the Second Degree is an Included Offense of
Criminal Mischief in the First Degree.

390. In Arkansas, a person commits the felony offense of Criminal Mischief in
the Second Degree if that person recklessly destroys or damages any property of
another person; and such an offense is a felony if the damage is valued at more than
five thousand dollars ($5,000). Ark. Code Ann. § 5-38-204(b)(2).

391. Defendants purposely and without justification destroyed and caused damage
to the home and property of Bryan and Maer Malinowski, in an amount that exceeded
$5,000, making them liable for Criminal Mischief without justification.

392. As a direct and proximate result of Defendants’ actions that resulted in
extensive damage to the property of Bryan and Maer Malinowski, which would constitute
various felonies under Arkansas law, Plaintiff has suffered damages and is entitled to

recovery.

COUNT XIII: FALSE IMPRISONMENT OF MAER MALINOWSKI
FEDERAL TORT CLAIMS ACT

(Against the United States)
393. The preceding paragraphs are incorporated and re-alleged as if fully set forth
herein.
394. All of the individual Defendant ATF agents who participated in the detention

of Plaintiff following her husband’s death were investigative or law enforcement officers,
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meaning any officer of the United States empowered by law to execute searches, to seize
evidence, or to make arrests for violations of Federal law.

395. The individual Defendants’ acts of false imprisonment and false arrest are
wrongful torts under Arkansas law, which prohibits the unlawful violation of the personal
liberty of another consisting of detention without sufficient legal authority. See Headrick
v. Wal-Mart Stores, Inc., 738 S.W.2d 418, 420, (Ark. 1987)

396. The individual Defendants falsely arrested Plaintiff Maer Malinowski when
they detained her for hours in an LRPD patrol car, refusing her requests to leave, without
any reasonable articulable suspicion and without probable cause.

397. Defendants did not have a warrant for the arrest of Maer Malinowski.

398. Defendants did not have any reasonable articulable suspicion or probable
cause that Maer Malinowski had committed any crime.

399. Nor were Defendants executing the search warrant during the more than three
(3) hours they detained Maer Malinowski against her will.

400. Maer Malinowski was not detained in her home, but exposed to the public
scrutiny of neighbors when she was detained in her cul-de-sac, and was exposed to the
public scrutiny of strangers when she was escorted into a fire station to use the restroom.

401. Plaintiff suffered emotional pain and suffering for which she may recover
economic and compensatory damages in amounts to be determined by the factfinder.

402. Defendants’ conduct in the false imprisonment of Maer Malinowski was
grossly negligent, reckless, willful and wanton, such that malice may be inferred, and for
which Plaintiff seeks damages.
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403. Defendant United States of America is liable for the acts of the individual
Defendants under the Federal Tort Claims Act.

NO EXCEPTIONS APPLY

404. None of Plaintiff’s claims asserted herein are subject to any of the exceptions
to sovereign immunity found in 28 U.S.C. § 2680.

405. Defendant USA, including the ATF and its employees, violated its own
policies and procedures in executing the raid on the Malinowski home, and failed to
exercise due care in the execution of its duties as described herein.

406. The actions described herein do not involve discretionary functions or duties.

DAMAGES

407. The preceding paragraphs are incorporated and re-alleged as if fully set forth
herein.

408. As a direct and proximate result of the negligent conduct and failures of
Defendants, Bryan Malinowski died and Plaintiff has suffered damages.

409. By reason of the shooting and the death of Bryan Malinowski, Maer and the
remaining statutory beneficiaries of Bryan Malinowski have suffered past and future
pecuniary loss, meaning the loss of the care, maintenance, support, services, advice,
counsel, and reasonable contributions of a pecuniary value, that they, in reasonable
probability, would have received from Bryan Malinowski had he lived.

410. By reason of the shooting and the death of Bryan Malinowski, Plaintiff has

suffered past and future loss of companionship and society, meaning the loss of the positive
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benefits flowing from the love, comfort, companionship, and society that Plaintiff, in
reasonable probability, would have received from Bryan Malinowski had he lived.

411. By reason of the shooting and the death of Bryan Malinowski, Maer and the
remaining statutory beneficiaries of Bryan Malinowski have suffered past and future
mental anguish, meaning the emotional pain, torment, and suffering experienced by
Plaintiff because of the death of Bryan Malinowski, Deceased.

412. As the personal representative of the Estate of Bryan K. Malinowski,
deceased, Plaintiff further seeks compensatory and punitive damages to the extent
allowable by law, for the physical pain and mental anguish Bryan endured from the time
he was shot until the time of his death due to the negligence of Defendants. Ark. Code Ann.
§ 16-62-101.

413. Plaintiff further seeks compensatory and punitive damages to the extent
allowable by law, for her mental anguish, emotional pain, torment and suffering caused by
her personal experience of the wrongful conduct and detention by Defendants.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully prays and demands verdict and judgment as
follows:

a. That summons and process issue and the Defendant be served with this
Complaint as required by law and that Defendant be required to appear and

answer;
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b. That Plaintiff’s claims under the Federal Torts Claims Act against the
Defendant United States of America be tried to a judge sitting as the fact
finder;

c. That Plaintiff be awarded the damages sought herein in an amount
determined by the trier of fact;

a. That Plaintiff be awarded punitive damages against the individual
Defendants in an amount to be determined to deter each Defendant and others
from similar misconduct in the future;

b. That Plaintiff be awarded Plaintiff reasonable attorney’s fees, expenses and
costs of litigation pursuant to applicable state and federal laws;

c. That Plaintiff be awarded pre and post-judgment interest; and

d. For such other relief as this Court deems just and proper.

JURY DEMAND

Plaintiff demands a jury trial on all issues so triable.
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EXHIBIT A
Probate Order
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ELECTRONICALLY FILED
Pulaski County Circuit Court
Terri Holfingsworth, Circuit/County Clerk
2024-Apr-12 15:14:10
60PR-24-812

IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANBAS C06D12 : 3 Pages

PROBATE DIVISION

IN THE MATTER OF THE ESTATE OF
BRYAN K. MALINOWSKI, DECEASED CASE NO.

ORDER GRANTING PROBATE OF WILL AND
APPOINTMENT OF PERSONAL REPRESENTATIVE

On this date there is presented to the Court the petition of Maria S. Malinowski for the
probate of the Last Will and Testament of Bryan K. Malinowski, deceased, and for the appointment
of an Executrix of the decedent’s estate, and from such petition and other evidence in support
thereof the Court finds:

1. That the decedent, Bryan K. Malinowski, age 53 years, who resided at 4 Durance Court,
Pulaski County, Arkansas, died in Pulaski County, Arkansas, on or about March 21, 2024.

2. This Court has jurisdiction and venue properly lies in this county.

3. That a written instrument dated January 8, 2010, has been duly offered and proven as
the Last Will and Testament of said decedent (the “Will”).

4. That the instrument offered for probate was executed in all respects according to law
when the decedent was competent to do so and acting without undue influence, fraud or restraint
and has not been revoked.

5. That the Will of the decedent nominates Maria S. Malinowski to serve as Executrix of
the estate without bond.

6. The proffered Will of Bryan K. Malinowski, deceased, should be admitted to probate
and letters testamentary should be issued to Maria S. Malinowski acting as executor of the estate.

7. There is necessity for administration upon the estate of the decedent.

8. No demand for notice of proceedings to probate the decedent's Will or for the
appointment of a personal representative of the estate has been filed herein, and the petition is not
opposed by any known person and the same may be heard and decided forthwith.

IT IS, THEREFORE, CONSIDERED, ORDERED and DECREED that the proffered
instrument be and the same hereby is admitted to probate as the Last Will of the decedent; that
Maria S. Malinowski be and hereby is appointed personal representative without bond; that letters
testamentary shall be issued to said executor by the clerk of this Court and administration on the
estate of the decedent commenced.

DATED this day of , 2024.

Circuit Judge
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BRYAN KEITH MALINOWSKI
Case Number: 60PR-24-812
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So Ordered
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JIM JORDAN, Ohio JERROLD NADLER, Now York
CHAIRMAN RANKING MEMBER

ONE HUNDRED EIGHTEENTH CONGRESS

Congress of the Bnited States

Houge of Representatives
COMMITTEE ON THE JUDICIARY
2138 RAYBURN HousE OFFICE BUILDING

WasHiNnGTON, DC 20515-6216
(202) 225-6306

judiciary.house.gov

April 22,2024

The Honorable Steven Dettelbach

Director

Bureau of Alcohol, Tobacco, Firearms, and Explosives
99 New York Ave, N.E.

Washington, DC 20226

Dear Director Dettelbach:

The Committee continues to conduct oversight of the Bureau of Alcohol, Tobacco,
Firearms, and Explosives (ATF). We write regarding the deadly pre-dawn raid conducted by
ATF in Little Rock, Arkansas, while executing a search warrant on the home of Bryan
Malinowski, a local airport executive. The circumstances surrounding the raid, the subsequent
death of Mr. Malinowski, and recent related rulemaking by the ATF raises serious questions
about the weaponization of the agency against Americans.

In the early morning hours of March 19, 2024, armed ATF agents arrived at the
Malinowski family home in at least ten vehicles to execute a search warrant.! According to the
warrant, the ATF alleged that Mr. Malinowski was selling firearms without a license.? Footage
from the Malinowskis’ doorbell camera shows ATF agents approaching the house with riot
shields and subsequently disabling the camera to prevent their conduct from being recorded.
Upon hearing the commotion and fearful of a home intrusion, Mr. Malinowski awoke and
prepared to defend his family.* Mr. Malinowski encountered what he and his wife believed to be
home intruders.> An exchange of gunfire ensued, Mr. Malinowski was shot in the head, and he
died from his wounds two days later.®

! Neale Zeringue, Attorney speaks on gun show loophole explained as cause for ATF raid on home of Bryan
Malinowski, KARK (Mar. 22, 2024).

2 Alex Kienlen, Neale Zeringue, and Ryan Tuberville, Released search warrant affidavit shows details of ATF case
against Little Rock airport executive Bryan Malinowski, KARK (Mar. 21, 2024).

3 Austin Gelder, Attorney releases video, says airport exec killed in early morning raid likely mistook ATF agents
Jor intruders, ARKANSAS TIMES (Apr. 7, 2024).

4 1d
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The Honorable Steven Dettelbach
April 22,2024
Page 2

The circumstances of Mr. Malinowski’s death raise questions about whether the ATF
followed proper protocol during the execution of this search warrant. Department of Justice
policy and President Biden’s Executive Order 14074 requires ATF agents—including those who
conducted the search warrant on March 19, 2024—to wear active body-worn cameras during the
execution of a search warrant.” The Department has since confirmed to the Malinowski family
that ATF agents were not wearing body cameras during the raid, a violation of the Department
policy.?

It is also unclear whether ATF agents complied with Justice Department policy on “no
knock” entries. That policy, issued on September 13, 2021 by Deputy Attorney General Monaco,
directs the ATF and other federal law enforcement agencies “to limit the circumstances in which
agents may seek to enter a dwelling pursuant to a warrant without complying with the ‘knock
and announce’ rule.” In explaining the rationale for this policy, Deputy Attorney General Lisa
Monaco noted that “because of the risk posed to both law enforcement and civilians during the
execution of ‘no knock’ warrants, it is important that this authority be exercised in the most
compelling circumstances.”'® Furthermore, Monaco directed that the use of “no knock” entries
should be restricted to instances in which an “agent has reasonable grounds to believe at the time
the warrant is sought that knocking and announcing the agent’s presence would create an
imminent threat of physical violence to the agent and/or another person.”!! ATF has not
explained why it resorted to a no knock entry of Mr. Malinowski’s home when it could have
peacefully executed the warrant while he was away from his residence.

ATF’s pre-dawn, no-knock raid of the Malinowski home coincided with the agency’s
implementation of a regulation to restrict the right to private lawful sales of firearms.'? In
particular, ATF seeks to drastically expand the universe of Americans who would be classified
as a “dealer” under federal law requiring them to obtain a license to become a Federal Firearms
Licensee (FFL),'? subjecting them to a term of imprisonment of up to five years and a fine of up
to $250,000, or both.'* Mr. Malinowski exercised his Second Amendment rights and was a

’

7 Exec. Order No. 14074, 87 C.F.R. 32945 (2022) and Memorandum from Lisa Monaco, Deputy Attorney General,
U.S. Dep’t of Justice, to Bureau of Alcohol, Tobacco, Firearms, and Explosives, Drug Enforcement Administration,
Federal Bureau of Investigation, United States Marshals Service, Assistant Attorney General for Administration, and
Executive Office for United States Attorneys, Body-Worn Camera Policy (Jun. 7, 2021); Bureau of Alcohol,
Tobacco, Firearms, and Explosives, U.S. Dep’t of Justice, Special Agent Body Worn Cameras (Jun. 2, 2022).

8 Louis Casiano, Arkansas senators say Clinton airport executive killed by ATF with no bodycam: “Violation of it
own policy,” N.Y. Post (Apr. 20, 2024).

® Memorandum from Lisa Monaco, Deputy Attorney General, U.S. Dep’t of Justice, to Bureau of Alcohol, Tobacco,
Firearms, and Explosives, Drug Enforcement Administration, Federal Bureau of Investigation, Federal Bureau of
Prisons, United States Marshals Service, Office of Inspector General, Heads of Litigating Components, Executive
Office for United States Attorneys, and United States Attorneys, Chokeholds & Carotid Restraints; Knock &
Announce Requirement (Sep. 13, 2021).

1014 at2.

1 1d at 3.

12 Alcohol, Tobacco, Firearms, and Explosives Bureau, Definition of “Engaged in the Business” as a Dealer in
Firearms, 88 Fed. Reg. 61993 (Sep. 8, 2023) [hereinafter “ATF Rule”].

13 Id

418 U.S.C. § 922(a)(1)(a); 18 U.S.C. § 924(a)(1)(D).
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firearms enthusiast. Even if, as ATF has alleged, Mr. Malinowski violated federal law, it does
not justify ATF’s actions that ultimately lead to the use of deadly force.

To advance the Committee’s oversight of ATF with respect to this tragedy, we request
that you produce the following documents and information:

1. All documents and communications referring or relating to the planning and execution
of the search warrant that took place at Bryan Malinowski’s residence on March 19,
2024, including but not limited to:

a. An unredacted copy of the affidavit and all supporting documents of the
warrant to search Bryan Malinowski’s residence on March 19, 2024;

b. All audio recordings from the execution of the search warrant that took place
at Bryan Malinowski’s home on March 19, 2024;

c. All operations plans for the execution of the search warrant that took place at
Bryan Malinowski’s home on March 19, 2024;

d. All documents and communications referring or relating to the ATF’s failure
to follow Justice Department body camera policy during the raid on Bryan
Malinowski’s home on March 19, 2024; and

e. All documents and communications between or among the ATF Little Rock
Field Office, ATF Headquarters, the Justice Department, and the U.S.
Attorney’s Office for the Eastern District of Arkansas referring or relating to
the execution of the search warrant at Bryan Malinowski’s residence on
March 19, 2024.

2. All documents and communications referring or relating to ATF’s implementation of
the memorandum from the Deputy Attorney General dated September 13, 2021,
concerning knock and announce requirements, including but not limited to documents
sufficient to show the number of “no knock” entries performed by ATF each year since
2021 and the identities of the subjects of these warrants.

We ask that you provide this information as soon as possible but no later than 5:00 p.m. on May
6,2024.

The House Committee on the Judiciary has jurisdiction over the Bureau of Alcohol,
Tobacco, Firearms and Explosives and federal administrative procedure pursuant to House Rule

X. If you have any questions about these requests, please contact Committee staff at (202) 225-
6906.
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Thank you for your prompt attention to this matter.
Sincerely,
® d
g Nl ga

Jim Jo
Chaigl#fan

cc:  The Honorable Jerrold L. Nadler, Ranking Member
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HEARING ON THE WEAPONIZATION OF THE
FEDERAL GOVERNMENT

Wednesday, May 22, 2024
HOUSE OF REPRESENTATIVES

SELECT SUBCOMMITTEE ON THE WEAPONIZATION OF THE
FEDERAL GOVERNMENT

COMMITTEE ON THE JUDICIARY
Washington, DC

The Committee met, pursuant to notice, at 10:07 a.m., in Room
2141, Rayburn House Office Building, the Hon. Jim Jordan [Chair
of the Subcommittee] presiding.

Members present: Representatives Jordan, Issa, Gaetz, Arm-
strong, Steube, Bishop, Cammack, Hageman, Davidson, Plaskett,
Lynch, Wasserman Schultz, Connolly, Goldman, and Crockett.

Also present: Representative Hill.

Chair JORDAN. The Subcommittee will come to order.

Without objection, the Chair is authorized to declare a recess at
any time. We welcome everyone to today’s Hearing on the Weapon-
ization of the ATF.

The Chair now recognizes the gentleman from North Dakota to
lead us in the Pledge of Allegiance.

ALL. I pledge allegiance to the Flag of the United States of Amer-
ica, and to the Republic for which it stands, one Nation, under God,
indivisible, with liberty and justice for all.

Chair JORDAN. I thank the gentleman from North Dakota.

Without objection, the gentleman from Arkansas, Mr. Hill will be
permitted to participate in today’s hearing for the purposes of in-
troducing a witness, which we will get to in just a few minutes.

The Chair now recognizes himself for an opening statement.

In June 2021, just a few months after taking office, President
Biden directed the Justice Department to adopt a zero-tolerance
policy to revoke firearms—excuse me, Federal firearms licenses
from those who committed, quote, “willful violations of the law.”

That same month ATF updated its internal best practices guide
to State, quote,

ATF will, absent extraordinary circumstances, initiate proceedings to re-

voke the license of any dealer that has committed a willful regulatory viola-
tion of the Gun Control Act for specified violations.

These willful violations now include purposefully broad classifica-
tions like, quote, “falsifying documents” and “failing to maintain

o)
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records needed for successful firearms tracing” and would essen-
tially allow the ATF to revoke the licenses of FFLs for simple tech-
nical and nonmaterial paperwork violations.

The ATF is zealously doing just that. The year after the zero-tol-
erance policy went into effect ATF revoked over 90 licenses, more
than any year since 2006. Last year that number jumped to 157
FFL revocations. The year before zero tolerance went into effect
there were just 40 revocations.

To be sure, the Gun Control Act authorizes the ATF to inspect
FFLs to ensure they are compliant with record keeping require-
ments and all other applicable laws and regulations. That is so the
government can ensure that there are no illegal firearms transfers
occurring, not for revoking licenses for simple paperwork violations.

We have talked to some of the affected FFLs. We have even
talked to some who beat the ATF in court and were able to keep
their license. They told us it cost over $150,000 in fees to keep
their license. There is no way the average small business can afford
that much in legal and consulting fees and ATF knows this.

The data shows this brazen scheme is working. The number of
voluntary business closures post inspection has risen sharply from
24 in 2021, to 69 in 2022, and to 80 last year. This is exactly what
the left wants.

Democrats and Joe Biden have been trying to take guns away
from Americans for years. If they can’t take the FFLs away, they
are going to limit the number—if they can’t take the guns away,
they’re going to limit the number of places where law-abiding
Americans can go purchase their firearms.

Today we’ll examine the actions by ATF that led to the untimely
and unnecessary death of Bryan Malinowski. At this time, I want
to offer my condolences to the Members of Mr. Malinowski’s family.

Some of them are here with us today. We’re also joined by Con-
gressman Hill, who I mentioned earlier, who represents Mr.
Malinowski and his family and has sought justice on their behalf.

In the early morning hours of March 19, 2024, armed ATF
agents arrived at the Malinowski family home in at least 10 vehi-
cles to execute a search warrant. According to the warrant, the
ATF alleged that Mr. Malinowski was selling firearms without a li-
cense.

Footage from the Malinowski’s doorbell camera shows ATF
agents approaching the house with riot shields and subsequently
disabling the camera to prevent their conduct from being recorded.

On hearing the commotion and fearful of a home intrusion, Mr.
Malinowski awoke and prepared to defend his family. Mr.
Malinowski encountered what he and his wife believed to be home
intruders. An exchange of gunfire ensued. Mr. Malinowski was shot
in the head, and he died from his wounds two days later.

The circumstances of Mr. Malinowski’s death raise questions
about whether the ATF followed proper protocol during the execu-
tion of this search warrant. DOJ policy and President Biden’s Exec-
utive Order 14074 requires ATF agents including those who con-
ducted the search warrant on the Malinowski family home to wear
active body-worn cameras during the execution of that warrant.
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The department, however, has since confirmed to the Malinowski
family that ATF agents were not wearing body cameras during the
raid, a clear violation of the department policy.

It is also unclear whether ATF agents complied with Justice De-
partment policy on no-knock entries. In explaining the rationale for
this policy, Deputy Attorney General Lisa Monaco noted that,
quote,

Because of the risk posed to both law enforcement and civilians during the

execution of no-knock warrants it is important that this authority be exer-
cised in only the most compelling circumstances.

Furthermore, Ms. Monaco directed the use of no-knock entries
should be restricted to instances in which an agent has reasonable
grounds to believe that at the time of the warrant—that the war-
rant is sought that knocking and announcing the agents’ presence
would create an imminent threat of physical violence to the agent
or to another person.

It’s not clear if the raid was a no-knock encounter because, in
part, the ATF agents disabled the Malinowski’s home camera. ATF
has yet to explain why it resorted to a risky predawn entry of Mr.
Malinowski’s home when it could have peacefully executed the war-
rant while he was away from his residence. I think that’s a huge
question.

The ATF wanted Mr. Malinowski to be home when they executed
the search warrant. We know ATF abandoned a previous attempt
to execute the search warrant when they learned Mr. Malinowski
wasn’t home. They were actually primed and ready to go the week
before but didn’t go because he wasn’t there.

Why did they need him to be in the home as this was a search
warrant and not an arrest warrant? In fact, there were numerous
othl?‘r dangerous options—less dangerous options available to the
ATF.

The ATF knew his pattern of life. They could have chosen to wait
for Mr. Malinowski to leave for work and safely approached him
after he had exited his home.

The ATF could have conducted the raid after Mr. Malinowski left
for work and had other agents meet him at his work where he was
not allowed to carry a firearm.

The ATF could have waited until he was gone and asked Ms.
Malinowski to call him back after the house was secure. ATF
agents could have given Mr. Malinowski more time to answer the
door during the knock and announce, so he knew it was the police.

Since the ATF chose to ignore their own policy, not wear body
cameras, we will never know if they gave him the 10 seconds or
60 seconds or whatever to answer the door, and tomorrow in front
of the Full Judiciary Committee Director Dettelbach will have a
chance to explain the actions of the ATF.

Today we look forward to hearing from our witnesses. I want to
thank them all for being here.

I now yield back and now recognize the Ranking Member for an
opening statement.

Ms. PLASKETT. Thank you to the Chair. Good morning and thank
you to the witnesses and others that are here and joining us at this
hearing.
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Last week after Trump insider and convicted criminal Steve
Bannon demanded that Chair Jordan do more to protect Donald
Trump and this Committee answered the call. It’s no accident that
last week this Committee called as a witness a former defense at-
torney for Donald Trump in the classified documents case, Rudy
Giuliani’s former lawyer and the attorney who has written and
filed Chair Jordan’s amicus briefs to the Supreme Court to support
Donald Trump’s many indictments.

Republicans rolled their eyes and snickered when I noted as the
Ranking Democrat on the Subcommittee that the plain goal of that
hearing was to influence the New York hush money trial against
Donald Trump.

Just so the public is clear how closely this Committee is trying
to link Donald J. Trump’s criminal and civil matters and use this
Committee to act as outside defense Special Counsel, two days ago
Robert Costello, a Republican witness from last week’s hearing,
was called by Donald Trump as a witness for the defense in that
very trial and used his same manic rambling testimony that he
gave in this Subcommittee.

Thankfully, now maybe the Chair and GOP Members won’t con-
tinue to be blasted by Fox News and other MAGA news outlets and
blogs for not doing enough with the Committee to support the
former President.

Costello got to try out his testimony. Defense counsel thought it
was good enough to appear as a witness on the stand last week.
I know the American people don’t believe that this is an appro-
priate use of the $20 million allocated to this Committee holding
six full hearings to bolster disproven lies that the government is
colluding with social media companies to target conservatives, call-
ing in an antisemitic anti-vax racist conspiracy theorist who claims
a worm ate part of his brain as a witness.

Others just spread the widely debunked fringe claims about the
Deep State or have personnel grievances from appropriate firing
from their former employers that the Committee offers them time
to air here.

This is what Republicans have made of the Committee process,
but I guess it goes along with their inability to effectively legislate
in this Congress as well.

People often wonder with my courtroom litigation background
having been a prosecuting assistant district attorney if I enjoy
these hearings.

I have to tell you every time I get a notice of a hearing for this
Committee my stomach hurts because I'm disturbed by the use of
this legislative time to prop up a failed individual, one individual—
a loser in elections, a disastrous dictatorial wannabe in governing,
a perennially bankrupt false revenue inflating con artist in busi-
ness, and a cheater in marriage even. That’s who the Republicans
want us to spend our time on, supporting Donald Trump rather
than the American people.

Today we're going a step further. We are somehow having a
hearing to protect the gun lobby, to prop up Donald Trump’s pro-
death agenda when more than 100 Americans die of gun violence
every day.
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We have colleagues who have lost friends, classmates, and mass
shooters. Some of us in this Congress see the scourge of illegal
guns coming across State and city lines to ravage communities
with gun violence and death of youths.

These deaths happen everywhere, haunting every corner of the
American experience, and without a robust Federal law enforce-
ment, an ATF and FBI, Americans will die at a faster rate.

I know that the Virgin Islands, my home, our Federal law en-
forcement play a critical role in combating the scourge of drugs and
guns trafficking. Without these agencies or with more guns avail-
able to bad people my region where I live and all of America will
be even more dangerous.

Families of gun violence victims have their lives ripped apart
and turned upside down in a moment. None of that is helped or
made less common occurrence when we attack and undermine the
ATF and the FBI.

Republicans on this Committee simply—it’s not a matter of car-
ing about those mass victims. Families in Uvalde identified their
children by shoes because they could not identify them by the faces
that they have looked at every day.

It’'s easy to become desensitized in politics, but if that doesn’t
hurt you, if you don’t feel anything for that, God help us all. There
have already been 27 deaths from school shootings this year alone.

Almost 4,000 children and teens are shot and killed every year,
15,000 more injured. Guns are the number one cause of death and
children between the age of 1-18—the first cause of death—guns.
Not car accidents, suffocation, drowning, poisoning, and cancer.
Number one, guns, an entirely preventable death if guns were in
fact well regulated.

Instead of addressing this real problem and instead of listening
to three-quarters of gun owners—gun owners—three quarters that
support common sense gun safety laws. We're continuing with this.

They brought us here right after Police Week in furtherance of
a mission to defund and dismantle the agency trying to save our
children, save Americans from gun violence.

The ATF is a central agency dedicated to stopping the source of
gun violence. Its agents ensure the background check laws are fol-
lowed. They keep guns out of the hands of criminals.

They investigate gun crimes. They prevent mass shootings,
school shootings. They support local law enforcement and gun trac-
ing and enforcement efforts. They do the vital work we so des-
perately need.

You’re going to hear today about ATF overreach and especially
about the death of Mr. Malinowski. That is a tragic loss of life.

Every loss of life is tragic. Our sympathies, all of us, I believe,
go out to the family. While an investigation is ongoing into it’s in-
appropriate to draw conclusions before the results of an investiga-
tion or release.

We do know from affidavits from the court that it was alleged
that Mr. Malinowski was a mass-gun trafficker, and we know that
some of the guns he sold were used to commit crimes.

We know that ATF agents were serving a legitimate search war-
rant. Beyond that, we await the results of an investigation, and
this Committee shouldn’t seek to influence that.
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Let’s not be mistaken. Republicans are not here today because
they’re concerned about the tragic loss of life during a police raid.
You know why I know that?

Because they have not uttered a word about a Florida deputy
shooting and killing Senior Airman Roger Fortsman in his apart-
ment just a week ago. You know why I know that? Because they
don’t say anything—they don’t say the name Breonna Taylor who,
in 2020, was shot and killed in her home through an inappropriate
police raid.

They don’t want to talk about the gun violence impacting com-
munities or how across the country a Black American is shot and
wounded every 11 minutes.

They don’t want to talk about the interstate gun trafficking
that’s fueling violence in Illinois where on an average someone is
killed every six hours with a gun and where Black individuals are
38 times more likely than White individuals to die by gun homi-
cide, triple the national average.

So, while homicides dropped by 13 percent in Chicago last year
that doesn’t mean that people aren’t still dying. Those victims de-
serve to be more than statistics. We don’t talk about that. They
don’t want to talk about that.

They don’t want to talk about other kinds of police raids. They
want to talk about this police raid on Mr. Malinowski because it
fits their narrative about how to dismantle the ATF. That’s what
this is about.

Don’t let them fool you. They don’t care, and when they do care
it’s not about every American. It’s only about a specific type of
American that they’re concerned about those deaths because I don’t
hear those other names being called by them.

Ms. Sampson, Mr. Graham—I want to thank our witnesses for
being there today. Ms. Sampson, your expertise and past experi-
ence in gun violence prevention spaces is truly impressive. I'm con-
fident it will be invaluable as we examine those issues here today.

Mr. Graham, I'd also like to thank you for your more than 37
years of public service at the ATF. I guess I will be enlightened as
to why you've begun getting paid by the very gun lobby fighting
ATF’s work.

I want to thank the other witnesses. I would ask all four of you
today in your testimony answers to remember something. As we
engage in this hearing in the three or so hours we’ll be sitting here
before us more than a dozen Americans will lose their lives to gun
violence.

It’s a somber but necessary reminder of the gravity of what we
have discussed here today and what’s really at stake.

I yield back.

Chair JORDAN. The gentlelady yields back.

Without objection, all the opening statements will be included in
the record. I will now recognize the gentleman from Arkansas to
introduce one of our witnesses.

Mr. HiLL. I thank the Chair, I thank the Ranking Member, for
the invitation today to appear before the Committee to introduce
my constituent and my friend Bud Cummins.

Bud Cummins is a prominent central Arkansas attorney. He’s a
former U.S. attorney and former counsel to former Governor Mike
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Huckabee. He’s joined today, Mr. Chair, by the widow of Bryan
Malinowski, Maer, and we're glad to have her here to be witness
to this event today.

Mr. Cummins is representing the Malinowski family who are
still seeking answers from the Bureau of Alcohol, Tobacco, Fire-
arms, and Explosives, after ATF agents raided their family home
in the early hours of March 19th.

This predawn raid resulted in a deadly shootout, in which, ATF
agents shot and ultimately fatally wounded Bryan Malinowski—as
I said, a friend and constituent of mine—in his own home, and
Maer Malinowski is a widow at the hands of gun violence by her
own government.

Nobody knows more about this case than Bud Cummins. I'm glad
he’s here to answer the Committee’s questions and help get an-
swers for the family and the American public.

Thank you, Chair Jordan, for your leadership in holding this
hearing and I hope through your efforts we can obtain well de-
served answers to what led to the tragic death of Bryan
Malinowski. Bryan’s widow, family, and the public deserve a full
accounting from the ATF. I thank the Chair and I yield back.

Chair JORDAN. I thank the gentleman. I thank you for your work
in bringing this terrible situation to our attention. Thank you very
much.

We also have Mr. Andrew Graham. Mr. Graham is the founder
and CEO of Graham Industry Advisors, a veteran-owned consulting
firm that advises the firearms industry on compliance with the
Gun Control Act and the Safe Explosives Act.

He previously served as the ATF Deputy Assistant Director of
Field Operations and Deputy Assistant Director of Enforcement
Programs and Services.

Mr. Ryan Cleckner is an attorney who specializes in Federal fire-
arms law and the Bureau of Alcohol, Tobacco, Firearms, and Explo-
sives compliance. He previously served our country in the U.S.
Army where he was a ranger and sniper instructor assigned to the
First Ranger Battalion. We thank you for that service as well.

Ms. Kelly Simpson is the Director of Racial Justice and a Senior
Counsel at Brady. Her work focuses on racial justice and reducing
gun violence.

We welcome our witnesses and thank them for appearing today.
We will begin by swearing you in. Would you please rise and raise
your right hand?

Do you swear or affirm under penalty of perjury that the testi-
mony you're about to give is true and correct to the best of your
knowledge, information, and belief, so help you God?

Let the record show that each of the witnesses answered in the
affirmative. Thank you. Please be seated. Please know that your
written testimony will be entered into the record in its entirety.

Accordingly, we ask that you summarize your testimony. We will
start with Mr. Cleckner, and we will move right down the aisle.

Mr. Cleckner, you're recognized for five minutes, more or less.

STATEMENT OF RYAN M. CLECKNER

Mr. CLECKNER. Good morning, Chair Jordan, Ranking Member
Plaskett, and the Members of the Subcommittee. I'm Ryan
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Cleckner. I'm an attorney specializing in Federal firearms law and
the Bureau of Alcohol, Tobacco, Firearms, and Explosives compli-
ance.

I am actively involved in the firearms industry, and I help Fed-
eral firearms licenses, or FFLs, to stay compliant with Federal
laws and ATF rules and regulations either through online training
at RocketFFL, or most recently through free ATF-compliant soft-
ware I made, FFLSafe.

I'm also a former Firearms Industry Executive, a university lec-
turer, and a Special Operations Sniper. I'm here today because I'm
concerned with what I see as the overreach of the ATF when it
comes to their enforcement actions over FFLs and the current ad-
ministration’s zero tolerance policy when it comes to licensee in-
spections.

The Gun Control Act of 1968 is the main body of law concerning
standard firearms and the Federal firearms licensing system and,
specifically, the GCA allows the ATF to revoke an FFL’s license for
a willful violation of the law.

Originally, the GCA had no such willfulness standard but Con-
gress in 1986 amended the GCA to specifically include the willful-
ness requirement to, quote, “ensure that licenses are not revoked
for inadvertent errors or technical mistakes.”

The Senate notes on that matter reference Rich v. U.S., where
the ATF was required to reissue a license absent a showing of a
willful violation because willful at that time was found to mean
purposeful and intentional behavior.

Now, the addition of willful standard by Congress is significant
because an FFL’s compliance obligations are largely clerical and
technical in nature, and in some instances a mere typo could be
considered a violation of the Gun Control Act.

By requiring willfulness Congress clearly raised the standard for
revocation to only include situations in which a licensee purpose-
fully and intentionally violates the law. The administration’s cur-
rent zero tolerance policy flies in the face of Congress’ intent and
it’s causing harm to otherwise law-abiding FFLs, and it’'s wasting
ATF’s limited resources.

I have a client, Point Blank Firearms, an FFL in Michigan, that
is a perfect example of the harm caused by the zero-tolerance policy
and overreach by the ATF. The ATF is currently trying to revoke
their license based on an inspection that started on July 26th of
last year, and in April of this year the Acting Director of Industry
Operations for the Detroit field division provided my client with a
notice of revocation.

We elected to have a hearing on the matter and have yet to be
provided with a date. My clients, the owners of Point Blank, are
here with me now while their employees are back home unsure
about their jobs and one of the owners, a first-generation Arab
American, also owns a second FFL business with another partner
who is being denied his due process because they have to have
their inspection on hold until this inspection is finalized.

In this matter the ATF falsely claimed that my client had 308
missing firearm transaction forms. In reality, my client has zero
missing forms. Every single one has been located, matches the FBI
background check numbers, and bears the customers’ signature.
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The ATF also falsely claimed that they made errors by transfer-
ring firearms more than 30 days after the background check. That
also is completely untrue. Those were probably transferred the
exact same day the background check happened.

Now, to be fair, the ATF inspectors weren’t aware of the facts
during the inspection. However, when we presented all this infor-
mation and facts to the ATF, and asked them to reconsider this
revocation they denied that and are pushing forward.

I'm going to share a few facts about my client that are relevant
to understanding what type of FFL the ATF is spending all this
time, energy, and money trying to shut down.

In over the 12,000 firearms acquired by Point Blank not a single
firearm has ever been lost or stolen. Point Blank has 100 percent
accountability of the 4473s, over 11,000 of them.

Point Blank has never transferred a firearm to someone who
failed a background check. They’'ve never failed to make, submit,
or keep a multiple sales report and not once in the approximately
300 ATF trace requests had they failed to give timely and accurate
information.

In summary, Point Blank has never engaged in any activity,
even accidentally, that would have any negative impact on public
safety. They take their role very seriously.

I think ATF’s zero tolerance policy is severely misguided and is
wasting ATF’s limited resources and this overzealous policy is
harming the ATF’s relationship with retailers.

ATF should focus its resources on trigger pullers on the street
and not shutting down honest, hard-working, and law-abiding gun
stores.

Thanks for the opportunity to speak today. I look forward to an-
swering your questions.

[The prepared statement of Mr. Cleckner follows:]
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TESTIMONY OF RYAN M. CLECKNER

BEFORE THE HOUSE COMMITTEE ON THE JUDICIARY.
SUBCOMMITTEE ON THE WEAPONIZATION OF THE FEDERAL GOVERNMENT

MAY 22,2024
“HEARING ON THE WEAPONIZATION OF THE FEDERAL GOVERNMENT"

Good moming Chaisman Jordan, Ranking Mcmber Plaskett, and imembers of the Subcominittee. [am
Ryan Cleckner. an attorney specializing in federal fircarms law and Burcau of Aleahol. Tobacco.
Firearms, and Explosives {ATF) compliance.

1 am actively involved inthe fircarms indusiry and | help Federal Fircarms Licensees (FFLs) to sy
compliant with federal faws and ATF rules and regulations through online teaining at RocketFFL and.
most recéntly, I co-foumded a sofiware company. FFLSafe, that provides free ATF-complinnce software
for all FFLs to help kecp them compliant. 1 am also a foaner fircams industry exceutive, university
leerurer and spetial operdtions sniper.

Tam here today because 1 am concerned with, what 1 ste as, the overzréach of the ATF when 1f comes 1
their enforcement actions over FFLs and the current administration’s “zero tolerance™ policy when it
comes to licensie inspections.

The Gun Control Act of 1968 (GCA) is the main body of law conceming standard fircarms and. the
Federal Firearms Licensing svstem. Speeificaliy, the GCA aliows the ATF io tevoke an FFLs liecnse for a
“Avillful” violation of fhe law.!

Origivally. the GCA had no such “Willfiilness” standard. Congress. in 1986, amended the GCA to
specifically include the willfulness requirement “Yo ensurc ihat ficenses are not revoked for inadverient
errors or technical mistakes.™

The Senate notés on the matter referenced Rich v. United State: 383 E Supp. 797 (SD.
Ohio 1974) wherein the ATF was required to “reissue |a] license absent a showing of willful violation™
because willful was found fo méan Jurposéhul, inténtional behavior,”

118 U.S.C. §923(8)
2 85th Congmss, Senate Comumitten on tha Judiciarg, $.914 Rapon
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The addition of a *willful” standard by Congress was significant because an FFL's compliance obligations
arc largely ciercal and technical in naturc-and, in some instances, a mere tvpo could be consideréd a
violation of the GCA. By requiring “willfulness™ Congress clearly raised the standard for revecation o

only include sitvarions in which a liccusee purposcfully and intentionally violates the Taw.

Thic Administration’s corrent “zero tolerance” policy Dics in the face of Congress’s intent. it is causiug:
harm-to-othenwise law-abiding FFLs. and it is ivasting ATFs limited resourees.

[ hate a clicht, Point Blank Fircanms, an FFL in Michigan, that is aperfeet exaimple of tic Wamn caused by
this *zera tolerance™ policy and over-reach by the ATF.

The ATF is currently trving to revoke their liconse based on an inspection that started on July 26ih of last
vear. On April 9th of this vear, the acting Director of Industry Opetations (DIO) for the Detroit Field
Division provided my client with a Natice of Revocation {(NOR). We cleeied to have o hearing on tht:
maticrand we have yoi to be provided with a hearing date.

My tlicnts, the owners of Point Blank, are here with me now while their emplovees are back home onsure
of their jobs, And. one of the owners. a first gencration Arab-American, also avens a sccond FFL business
with anothér partner who is being denied his duc process because they have had their ATF inspection
ongoing for almast & vear now pénding the autcome of this conipany’s revocation procecding,

In this matter, the ATF falsely claimed thar my client had 308 missing firearm trangaction forms: (4473s)-
In-reality, my client lias } missing 44735 - every single one fis-been located.‘matches the FBI background
check numbers, and bears the customers” signature,

The ATF also falsely claimed that my client transferred a fircam to a customer-morc than 30 days after
successfully passing their background cheek. In reality. my- elient transfeired. 1h¢ fircarm on the vént same
day'the background cheek was passed - well within {he 30 days alfowed jn accordance with the law and
ATF rules and regulations.

To be faiv, the ATF inspectors were oot awafe of fhic facts during the inspection and the decision by the

ATF {6 issue the Notice of Revecation was hased on their nusunderstanding of the situation. Howewer, we:
stiowed the ATF thar its revocation decision is based on erroneous information, We showed ATF that.there
werg, in fact, o migsing forms nor late transfers. There is clearly no publie safety issue, No ficearms were

transforved without a 4473, withgut a background check, nor to a prohibited person. Despite the
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information. we provided t6 ATF that the revecation was based on factually incorrect assumptions the ATF

respanded by dismissing the new information and continuing (0 pursuc revocation.

1'tn going to sharc a fow facts about my client that arc rolevant to understand what tvpe of FFL fhie ATF is
spending all of this time, ¢nergy, and nioney trying to shiit do®n:

» In the over 12,000 ficcarms acqoired by Point Blank, not a single fircami has ever beeri lost or stoler

» Point Blank has 100%6 4473 accountability - over 11,500 of them.,

= Poiot Blank has never transferred a fircarm to someonc who failed a background check.

- Point Blank has never failed to make, sibmit, nor properiy store a miltiple handgun sales fonn,’

+ Not once. in the-approximately 300 imee mequests received by the ATF. has Point Blank filed to
provide accurate ard Limely information.

In summary. Point Blank has ficver engaged in any activity, cven accidentally, that wonld have any
negative impact on public safety. Point Blanlk takes ite role-as an FFL scrionisly and views itsclf as the
front line helping to prevent the-criminal’acquisition of fircarms.

Point Blank has been fiving with the threat of being shut doven for 10 months. Just this week ATF falsely
accuscd them of failing to respond to a trade request, Thankfully, Point Blank kéeps good records and was
ablc to show that they complied and that the ATF was mistaken, again.

ATF’s “scro-tolcrance™ policy is misgaided and wasting the ATF's limited resources. This overzealous
policy is harming ATF’s relationship with refailers wpon which ATF ralies to provide information an
suspicious activity.

ATF should. focus its resources on taking “trigger pullers™ off the street - not shutting down honest, hard
working and law-abiding gun stores. Congress never intended for ATF o shut down FFLs for minor
clerical ervors that arc not “willful viclations,”

Thank you for the oppormusity to speak here inday. I'm willing fo answer any questions you may have,

Ryan Cleckner
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Chair JORDAN. Mr. Graham, youre recognized for five minutes.
Hit that microphone if you could, Mr. Graham, so everyone can
hear you. Go right ahead. .

STATEMENT OF ANDREW GRAHAM

Mr. GRAHAM. Thank you, Chair.

Good morning again, Chair Jordan, Ranking Member Plaskett,
and distinguished Members of the Select Subcommittee. My name
is Andrew Graham and I appreciate the opportunity today to ap-
pear before you and testify about an issue which has impacted my
career as a former ATF employee as well as one that truly hits
home. 4

For 37 years I have proudly served in the Bureau of Alcohol, To-
bacco, and Firearms, and I am a veteran of the United States Air
Force National Guard.

As the Deputy Assistant Director I served in the capacity over
ATF’s regulatory enforcement as well as Deputy Assistant Director
over the enforcement program services—that is tracing, etc.

During this time, I've worked alongside some of the most tal-
ented men and women that I've known who've done a yeoman’s
work in providing safer communities, enforcing the laws and regu-
lations to uphold the Constitution.

I've developed strong relationships with our agents, field inves-
tigators, better known as IOIs, as well as directors of industry op-
erations at all 25 field divisions.

Some of you find it surprising that the agents and the I0Is de-
velop a rapport with FFLs or better known as retailers, but that
relationship is critical as FFLs are often the first line of defense
in linking—in keeping firearms out of the hands of prohibited peo-
ple. They share tips with ATF of suspected traffickers and/or poten-
tial straw purchasers.

I can tell you from personal experience now as a consultant that
members of the firearms industry 'do not want firearms to go into
the wrong hands and I put a lot of emphasis on that. That is a
standing. We do not want firearms to be in the hands of prohibitive
persons.

In fact, the firearms industry is one of the most heavily regulated
industries. Firearm retailers spend countless hours ensuring that
they’re up to speed on current laws and regulations.

FFLs are human and the best of the retailers they do make mis-
takes. That was part of my job for 37 years is identifying these er-
rors, working to help that they aren’t repeated, ensure that the
proper training was deployed, and to provide an opportunity for an
FFL to get back on track.

In the summer of 2021, President Biden announced a comprehen-
sive strategy to prevent and respond to gun crimes and ensure pub-
lic safety which included directing the ATF to revoke Federal fire-
arm dealers under a zero tolerance policy if they violate the law—
willfully violate on the following counts: (1) Transferring a firearm
to a prohibited person; (2) failing to run a background check; (3)
falsifying records such as transaction forms—those are the ATF
Form 4473s; failing to respond to a trace request within 24 hours;
and (4) refusing to permit ATF to conduct an onsite inspection dur-
ing normal business hours.
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Revocation is the loss of a Federal firearms licensee license and
closes the business entirely. So, this is a big deal. It’s not just the
loss of a license, but it’s a loss of one’s livelihood.

As stated by ATF in 2014, when detailing the Federal firearms
revocation process, willfulness is not defined by the regulation but
is defined by case law to mean the intentional disregard of a known
legal duty or plain indifference of the licensee’s legal obligation.

In the case of an FFL who has willfully violated the law, has
shown an intentional disregard for the legal requirements or has
knowingly participated in criminal activity, revocation may be the
only viable option.

The problem is the breadth of the zero-tolerance policy is much
larger than just the rogue gun dealers. It was initially—it was sup-
posedly carried out to address willful violations being redefined on
a case-by-case basis.

With numerous enforcement complexities it strained the relation-
ship between the regulator and the industry. This is putting FFLs
who should never have been caught up in this new policy and dam-
aged the cooperative trust built between the agency as well as in-
dustry members.

It's become so rampant that FFLs facing revocations that never
would have faced them now are pressured into shutting down their
businesses and depleting funds that they, quite frankly, don’t have.

In December 2022, I made the tough decision to retire from civil
service and in my time since leaving ATF I have continued to do
what I've enjoyed while I was there with ATF, working with mem-
bers of the firearms industry to ensure regulatory compliance, and
in the event that FFLs are ensnared in this new policy I help them
to navigate the process to help preserve their livelihood and their
law-abiding businesses.

Thank you for your time. I look forward to answering your ques-
tions as well.

[The prepared statement of Mr. Graham follows:]
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Written Testimony of Andrew Graham
- Founder and CEO of Graham Industry Advisor, LLC
Former ATF Deputy Assistant Director
Submitted to the U.S. House of Representatives
Committee on the Judiciary
Select Subcommiittee on the Weaponization of the
Federal Government
“Hearing on the Weaponization of the Federal
Government”
May 22, 2024

Chairman Jordan, Ranking Member Plaskett, and
distinguished members of the Select Subcommittee on the
Weaponization of the Federal Government, my name is
Andréw Graham, and I appreciate the opportunity to
appear before you today to testify on an issue that
impacted my career and truly hits home.

For 37 years, I proudly served in the Bureau of Alcohol,
Tobacco, Firearms, and Explosives (ATF) in a variety of
capacities and was a veteran of the USAF — National
Guard. I was the Deputy Assistant Director of Field
Operations over ATF’s Regulatory Inspection Program
and the Deputy Assistant Director of Enforcement
Programs and Services.
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-

During that time, I worked alongside of some of the most
talented men and women I kniow, who have done
yeoman’s work to provide for safer communities by
enforcing the laws and regulations on the books to uphold
the Constitution of the United States.

I developed strong relationships not only with ATF
Special Agents, Industry Operations Investigators (10Is),
and Directors of Industry Operations (DIOs) but also with
members of the firearm industry.

Some may find it surprising that ATF agents and 10Is
both develop a rapport with firearm retailers. That
relationship is critical as FFLs are often the first line of
defense in keeping firearms out of the wrong hands by
sharing tips with ATF on suspected illegal gun trafficking
and straw purchasing of firearms.

I can tell you from my experiénce, including now as a
consultant, that members of the firearm industry do not
want firearms t0 land in the wrong hands. They strive to
remain compliant with the myriad of federal laws and
regulations.



Case 4:25-cv-00486-BSM  Document 1  Filed 05/15/25 Page 103 of 236

17
3.

In fact, as one of the, most regulated industries, firearm
retailers spend countless hours ensuring they are up to
speed on current laws and regulations. But we are all
human and even the best of retailers occasionally make
mistakes. That was part of my job for 37 yeats with ATF
to identify errors made, to help erisure they aren’t
repedted, to educate retailers, and to give them the
opportunity to get back inté compliance..

In the summer of 2021, President Biden announced a
“Comprehensive Strategy to Prevent and Respond to Gun
Crime and Ensure Public¢ Safety,” which included
directing ATF *“to revoke the licenses of dealers the first
time, under a Zero Tolerance Policy, that they violate
federal law by willfully 1) transférring a firearm to a
prohibited person, 2) failing to run a required background
check, 3) falsifying records, such as a firearms transaction
form, 4) failing to respond to an ATF tracing request, or 5)
refusing to permit ATF to conduct an inspection in
violation of the law.”!

1 “Fact Sheet: Biden-Harris Ad fition A Comprehensive Steategy to Prevént and Respond to Gun
Crime and Ensure Public Snrety The White House, 23 June 2021, lnm e i hglensce mee Tbefine

mom o etoentspofedne s 2001 A 2 i hetio e Rugerise adrunivippon- mamees-te Machefivestatery -hse
PRt =YL GO ISPl <Aty |
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-4-

Revocation is the loss of a federal firearms license, and
closes the business entirely; so this is a big deal. It’s not
just the loss of a license, but the loss of livelihood. For
“willful” violations, however, this is necessary. As stated
by ATF in 2014 when detailing the federal firearms
license revocation process, “Willfulness is not defined in
the regulations but is defined by case law to mean the
intentional disregard of a known legal duty or plain
indifference to a licensee’s legal obligations.

In the case of an FFL who has willfully violated the law,
has shown an inténtional disregard for regulatory
requirements, or has knowingly patticipated in criminal
acts, revocation often becomes the only viable option.™

The problem is the breadth of the “Zero Tolerance” policy
is much larger than the “rogué gun dealérs” that this
policy was supposedly carried out to address. With
“willful” violations being redefined on an individual case-
by-case basis, with enforcement complexities. It strained
our relationships with FFLs who should have never been
caught up in this new policy and damaged the cooperative
trust that we have built.

-Fact Sheer; FEDERAL FIREARMS LICENSE REVOCATION PROCESS. Bureau of Alcohol Tobaceco,
Fircorms and Cxployives, Moy 2014, [ep  awov aaf on T 110 et
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-5-

It has become so rampant that FFLs facing revocations
that never would have faced them until now are. either
being pressured to shut down or deplete funds they don’t
have, to prove their innocence and justify keeping their
doors open.

When I took the Oath of Office and joined the ATF, I
never imagined that fighting to disrupt violent crime for
safer communities entailed weaponizing a federal agency
to lay the hammer down on the law-abiding, and it
certainly wasn’t how I envisioned my last chapter with the
agency I've worked with for more than three decades of
ending.

In December 2022, I made the tough décision to retire
from civil service. In my time since leaving ATF, I have
continued to do what I enjoyed while there—working
with members of the firearms industry to ensure
regulatory compliance—and in the event that FFLs are
ensnared in this new policy, helping them to navigate the
process to help preserve their livelihood and law-abiding
business.

T look forward to answering your questions.
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Chair JORDAN. Thank you, Mr. Graham.
Ms. Sampson, you're recognized for five minutes.

STATEMENT OF KELLY SAMPSON

Ms. SAMPSON. Chair Jordan, Ranking Member Plaskett, and dis-
tinguished Members of the Select Subcommittee, thank you for in-
viting me to testify today.

I'm Kelly Sampson, Senior Counsel and Director of Racial Justice
at Brady, the oldest national gun violence organization in America.

Gun violence is a public health epidemic, causing more than
44,000 deaths each year—44,000 deaths and many more who live
with injury and trauma. Since 2020, gun violence has been the top
cause of death for American children and teens, which is why thou-
sands of kids and their parents plead for Congress to protect them.

Despite our country’s love of freedom gun violence is a reason
why many Americans no longer feel free to go to school, a July 4th
parade, the movies, concerts, the grocery store, and places of wor-
ship.

Gun violence is why many of your own constituents, gun owners
and nongun owners alike, are desperate for you and your col-
leagues to pass common sense gun laws and ensure those laws are
properly implemented.

With tens of thousands dead and many more injured Congress
should be focused on ending our gun violence epidemic and equip-
ping the Bureau of Alcohol, Tobacco, Firearms, and Explosives, or
ATF, to meet its mandate and to enforce the Nation’s gun laws.
Just days ago, Congress celebrated Police Week where members
gave countless speeches in support of law enforcement.

ATF is not only law enforcement in and of itself, but also a crit-
ical ally of State and local law enforcement agencies across the
country. ATF is the only Federal law enforcement agency which
has specific jurisdiction over firearms and gun industry oversight.

It should also be noted that guns are the leading cause of death
for police officers killed in the line of duty. Guns don’t grow on
trees. Almost all firearms are sourced from illegal markets, manu-
factured, imported, distributed and sold by Federal firearms licens-
ees, or FFLs.

Generally, manufacturers and importers sell to distributors who
sell to dealers who then sell to the public. Dealers are the first line
of defense against gun trafficking and most take this responsibility
very seriously.

In fact, the large majority of gun dealers won'’t sell a single crime
gun in a given year. A small number of dealers’ negligent practices
filter guns directly into the criminal market.

According to the last available data, nearly 70 percent of crime
guns were traced back to just over one percent of licensed dealers.

So, even though the portion of the gun industry most responsible
for supplying crime guns is miniscule, ATF nonetheless struggles
to meet its mandate.

ATF only has the resources to inspect about eight percent of ac-
tive FFLs annually, falling far short of its own internal goal of in-
specting each FFL every three years.
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To reach that goal ATF would need to more than double its cur-
rent compliance staff. In fact, over 2,000 active gun dealers have
gone for more than a decade without inspection.

ATF struggles to meet its mandates because it’'s been under
resourced and deprived of a confirmed director for decades. Indeed,
just this year Congress voted to once again reduce ATF’s budget
despite the gun violence epidemic.

These obstructions erode ATF’s oversight capacity, forcing hard-
working law enforcement agents to regulate a behemoth industry
with their arms tied behind their backs.

Undermining ATF doesn’t just hinder the agency but it also
harms local law enforcement across the country. ATF plays an es-
sential role in supporting State and local law enforcement nation-
wide including in your districts.

When an incidence of gun violence occurs, ATF helps local and
State law enforcement partners by generating investigative leads
and information on guns recovered in crimes by tracing them to
their last known retail purchaser. ATF also trains officers to better
understand advanced firearms technology.

These services strengthen State and local law enforcement, pro-
viding them with information, coordination, and education nec-
essary to enforce existing laws and prevent future gun crimes.

Congress must listen to their constituents and recognize that the
American people are begging for gun violence prevention policies.
Americans, gun owners, and nongun owners want to be safe. Fed-
eral oversight for the firearm industry does not hinder any law-
abiding citizen’s Second Amendment right.

Instead of attacking ATF you should be building up the agency
and supporting its efforts to end gun violence. In the shadow of Po-
lice Week, we must remember that ATF agents are law enforce-
ment, too, and they play an important role in protecting the public
and other law enforcement officers all over the country from gun
violence.

Thank you, and I look forward to your questions.

[The prepared statement of Ms. Sampson follows:]
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BRADY

UNITED AGAINST GUN VIOLENCE.

Kelly Sampson; Sénior Counsel and Director of Racial Justice at Brady
‘Before the Seélect Subcommittee on the Weaporiization of the. Federal Government
May 22,2024

Introduction

Chairman Jordan, Ranking Member Plaskett, and Distingished Subcomrhittee mémbers, [ thank
you for the opportunity to highligh gun violence, which indisputably threatens Americans each and
every day.

Founded in 1974, Brady Works across Congress, couris, and communities to end Anierica’s gun

|olencc epidemié: Our organization carries the name of Jim Brady, who was shot and sevérely injured

i the assassination attcnipt on President Reagdn’s fife: Jim and his wifc, Sarah, led thie fight to pass the
fandmérk Brady Bill 30 years ago..

Gun violende is a public héalth epidemic, leading to more than 44,000 deaths annually. Since

2020, gun violence fms'been thertop cause of death for American children and.teens; which is why each

year thousands of Kids dnd their parents plead for Congress to protect them, Déspite cur country’s love:
of fréedom, gun vialence is the-feason why many Amesicans no longer-feel free to go to school, a July
4th parade, the movies, concerts, the grocery store, and places of worship. Gun viclence is why many of
your own.constituents, gun owners and hon-gun owners alike, are désperate for you and your colleagues
to pass common sense gun taws and t6 ensure those laws dre properly implemented. Gun violence is a
crisis, and we.cannot continue to disregard the threat it poses.

ATF is Essential to Combating Gun Violeitce

ATF is the only federal agency authorized to regulate firearmis-and the gun industry, In our-
current systém, the United Staies cannot enforce gun laws and prevent violence without ihe Bureau of
Aleohiut, Tobueeo, Fireanns, and Explosives (ATI;'), ATF’s mundute includes fivensing and vvesesing
federally ficensed firearms dealers (FFLS), who serve as the first line of defense between Americans and!
gui traffickérs, I regulating FFLs, ATF can prevént gun frafficking, and the violence it leads to,
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a. Oversight of the Gun Industry

Those who oppose’passing any new firearms legislation ofien say thatthe country should
“enforce the laws on the books.” Takiny this argumeént In good faith, anyone who demands robust
enforcement of current law should be advocaling for ATF to have all the resqurces il needs. Instead.
many of the same proponents for enforcing arrent gun laws aré.seeking to“defund™ or even abolish
ATF. Given. the rolé of some gun indubtry actors in perpéruating gun violénce, this is @ istiké,

Almost all fircanns in circulation are sourced from ihe lawful market, Generally, manufacturers:
and importers sell to distributors. who sell to dealers, wha sell to the public. Dealers shouild screen for
signs of gun trafficking, such as straw purchdses, and most do So theroughly. In fact, the large majority
of gun dealers will not hnve a single critne gun traced to them in any given year Rather, it is a small
number of dealers whose negligent practices disproportionately filter guns directly inio the criminal
markét: according 1o the last available data, nearly 70% of fircarms that are traced (o crime were sourced
from just over 1% of licensed dealers.!

Even ihough the portion of the gun industry disproportionately responsible for supplying crime
guns is excoedingly small, thie ATF nonctheless siruggles to meet it oivn oversight goals beciuse it has
been systematically underfunded, under-resourced, and unfairly demonized for decades. Indeed. just this:
year, Congress voted to-reduce ATFs budget, déspite ¢pidemic gun violence.

These obstrucilons erode ATF’s oversight cnpacity, forcing hardworking law enforcement agents
to regilate a behemoih-indistry with their arms ticd behind iheir backs. This negatively aftecis State
and locai law enforcement investigations, which age Tefl to pick up the pieces as irresponsibie; negligen,
or unlawful indusiry actors skint accountability aind contribute to the {nflux of guns into illcgdl activity
tind gun violence,

b. Assisting State and Local Law Enforcement

ATF also plays an essential role in supporiing Staie and local laiv enforcement: by generating
investigative leads and information on guns recovered in crinies and facilitating important trainings (or
officers to betier understand advancing firearm technology. These services strengthen’State and local
law enforcement, providing them with information, coordination, and education netessary to enfércé
existing laws and prévent future gun-crimes,

ATF aperates twenty-five Crime Gun [ntelligence Centers (CGICS) across the nation® these
Centérs serve as intelligence hubs that gather and anslyze data and information from. nimerous levels of
law enforcement jn order to gencrate informaiion necessary to track down investigative leads, CGICs
amalgamate processes and techniques to generateinformation webs, including the National Integrated

! ATF. Comiriéroe i Fireariis in the Unired States 23 (2000).
* ATF, Pacs Sheer = Ceime Gin Invelligenze Cemers (0GIC) (Bune:2023),
www.atf gov/resonrce-camernfac-sheer/fact-sheet-crime-pun-intelligence-centers-cgic.
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Ballistic Information Network® (NTBIN) and the National Tracing Center® (NTC). NIBIN uses ballistic
imaging technology to analyze the unique marking on recovered sheil casings, Identifyiing maiches
between the casings and specific fircarms. These matches can be used to generaté links between firearms
used in different crime scenes, For example, in 2022, Texas law enforcement officers, in collahoration
wifh NIBIN, were able-to link livo seendingly unrelated gun violence incidents. By analyzing unique
aspects of bullet casings, NIBIN and investigafors-were able to connecta 29-year ald to both a Fatal
shooting of a 62-year old and an accidental sheoting in a Walinart parking lot.®

While NIBIN focuses on connections in ballistics, the. National Tracing Center (NTC) focuses on
the path of firearmis, The NTC utilized the cTrace program.® thraugh which it shires trace infarmation
with state and loca! law enforcement agencies ihiat have opted-in, When state and local authorities.
recover cAme guns in their respective jurisdictions, they send the fake, model, aid serial aumber 10
ATF. which uses that information to tracc.the chain of custedy of that Lirearms from its manufacturer or
importer tGits last known retail snlc. These gun traces are critical for law enforcement sgencies to
invesfigate and solve firearm-related érimies as tiey allow them to dévelop investigativé leads and tie
firearing to a suspect. The number of'crime sun traces conducted by ATF has steadily grown over the
Iast several years. In 2022, the NTC processed aveér. 500,000 firearm trace requests for guns recovered in
the United States.” up from just under 340,000 in 2017.F Without these types of investizdtive leads. State
and lozal law enfarcement would be greatly hindered in being able to solve fircarm-related crimes.

ATF also.provides law enfdrcément agencies with essential training on evelving firearm
technology and investigative taélics. Law enforcement professionials must be able 10 eollaborate with
ofher agencies and remain up 1o date on evolving fircarm technologies in order to effectively prevent
and $olve fircarm velated cime. ATF provides mimerotis training programs to Staté and local law
enforcement that allow them to develop necessary investigative-skills fo solve complex crimes. First
tdunched in 1999, thic National Fircarms Examiner Academy” (NFEA) offers 8 year-long sraining
program educating law enforcement of numerous jurisdictions on firearm forensics. The NFEA also
affers individualized courses on Serial Number Restoration'” and Toolmark Examination, Comparigon,

> AT, Nepinnol Iniegrasvil Bﬂ!l"stlr Infarmniinh \emurt/\ IBI \9
wwiv.al EovAiidanig/mtiondl -incerated-billistic -infonmition k-nibin.
1 ATF, Natiomn! Tracug Center, wwwaif, goviliresmis/national-ircing-center.
S Maggic Prosser, How ATF Ballistic Datobase Helps Texas Palice $alve Gun {falenee Cases-Officercom (Nov, 28,
2022y,
witw.officercomAnvestigalions/fo ésffireanus-identification/news/2 128833 9/bow-itf-balli datnbase-helps-§
\.w-pohcc-solvc-gxm-\'iolclmnsce
¢ See ATF. Pnor Sheat - eTrace: interner-fased [irearms Tracing amd dnalysts (Ape. 2023).
Wil gow'rz-sonmc-ccmcrlrm«hceumm«shee«ﬂmenucnmi;ased fieeiirtns-tacing? nnd-nnﬂl,»‘;sis.
¥ See AT, 'tbp allberf Recm'c'mf and’ /‘r‘ﬂc«rd in ihe United Stotes and Terriigries - OY 2022
Wtvatf.gov/resoi p-calibers- mcox%md«nd—lmoal»utﬁu-d-sl1(c<-dnd-tcrmunceq*-2f\
8 ATF, National Fireorms ""cmuura- and /‘r:ﬂl‘rl’lng Assossmant (NFCTH0): Greime (uns, Winme T, Port T
Crime Guns Ricovered and Traced within the United Stotes and fis 71-mmm:. 1 (Mar. 27. 2024)
* ATF. Firermms-Releted Traiting fisr Law Enfercenin,
\m\\ atf.govishreéis/fircimis-related
® XTP. Sevial Number Rpm»-mmn Training (('mzrv: Il) FRA 1S-CR-0023),
wwneail.govifiscarms/sen; 1d-frmscs-122

8-COl
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and Tdentification." Additionally, ATF offers cducation for law enforcement users of NIBIN, trining
ihem on how to perfarm scquisitions and carrelations in the system.'* Together, ihese programs provide
Federal, Siate, and loca) law enforcement with the skills to engage tn investigative fircarm forensics.
Additionally, the Project Sate Neighhorhoods Enforcement Training course pravides a jurisdictian’s [aw
cnforcement agency and justice system With a multidisciplinary approach® to combat violent crimes.
This program lacilitates a coordinated effort in invesfigating, prosccuting, and preventing firearm
traflicking and gun violence intidents. In ranning these education programs, ATF is able (o increase
information-sharing and coordination between various law enforcement agencies This cross-jurisdiction
collihoration reduces the ability for gun traffickers and other bad actors to aperate, reducing instances of
2on violenté and $aving billions of 1axpayer. dollars."!

ATF serves as an essential partier to law enfotcement agencies across the couthtry and bevond. Ye,
with limited resources. the Burcau is unable to-fulfifl its duty to State and Jocal law coforcercnt
efficiently and to its moximum capacity. For example, ATF classifies “routine® traces ax taking seven to:
ten days to complete:'® Yet, in 2022, it wagreported that non-e¥pedited trates tuke an averuge of twelve
fo fburtetn days io complefc,' These additional days matier when law enforcement is investigating
violent crimey. The lontier that perpetrators of violent crimes are hot hald accouniable for their dctions.
the more lives are at risk,

1. ¢ Implementing and Eoforcing thé Law

In2022, Congress passed the Bipartisan Safer Communities Act (BSCAY), the first landmark gun
violence prevention law enacted in ncarly 30 years, Included in BSCA was a definifion change about
those who should be considered “engaged in the business™ of dealing firearms, and as a.consequence,
should be licensed as an EFL."” As ATF has sole federal jurisdictional -authofity over licensute and the
firearms industry, it finalized a rule to provide the publi¢ and the indusuy clarity about what this
definitional ‘change micant:

Pridr to the passage of BSCA, e Gun Coritrol Atz ot 1968 (GCA) réquired thdse efigaged in the
business of firednms io obtain a federal fireanms license.and follow all attendani responsibilities. such as
conducting Brady background checks, Although the Brady background check system has prevented over,

" ATF. Toolniark: Menllfcmmn amd Compariscn Trahiing {Course. /n IR\ IS-Cb-U/”t},
\\‘\v\\ alf gov/hi identificationnd-compart Ing-comnse-id-frins-cs-0027.

™ ATE, NTBIN Trbmme Ortline aod Giadedines, al Wit ail.gov! fs/ibin-training-ontline-and-ghidelisk
" The program is *a collsborative effort among {he U.S. Deparunci of Justice, thie hternational’ Associution of:
ChidFs of Police. (IACP). the National Districr Atiomey's Associhtion, the National Crime Prevention Councll ind
ATE" ATF, Project qué Mtghhorlmori» I)l]N‘d‘mEHI Tminlng /I’T\’j-({w Pgram),

wavivitf govAR 1-$nf tAriningspin-3-day-progra
1 Soe Mark Fb\lm:m o nl The Trié Cost of Ginn Vinfence in Amrrfch i\lothcr Jores (Apr. 13, 2015),
Wi, " 1t '2'\1 ::Mn okt r; a-viol

' Se ATF, .\'m‘hmal 7¥nnng Cenror, \\1\\\',1\((‘.govfﬁ)e:imsllmmml {racing-cenicr (“Traces classified #s "Rouiine
are ompleted.within seven 10 ten days on average.™)

" See, &g, ATE. Natictit! Firdarms Comnieria and ‘rm_ﬂ' icking dssessent (NILTH): Crivve Gims, Vol Tvo,
Pary 11} Crtne Guns Recovered and Traced wiihin the United Simes ond s Territories | (Mac. 27. 2024).

7 X2 1R USC § 021{n{214C)
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four million prohibited firearms transfers since 1993, the narow definition of “engaged in the business™
included in the Firéarm Owners Protection Act of 1086 (FOPA) had allowed uflicensed dealérs 10
circumvent the background cheek process.™ fhréatening 1o public safety, Prior to the enactment of
BSCA, one in live firearms sold in Amefica were sold without a background check — resulting in.
millions of fircarms potentially ending up in the hands of prohibited persons.'™

These unregulated sales are far more than @ mere loophpte: unlicensed dealers are a deadly
public safcty threat. A recent ATF analysishas found thiat ®unlicensed dealers wereassdciated with the
targest number of trafficked (irearnis (68,388) and averaged 70 trafficked firearms per investigation,™
And contrary to mischaractenizations, many of the individuals engaged in regular unticensed gun sales
weré not hobbyisls or ahe-of  sellors, but repeated playets in the tirearms market, An amicis brief filed
by several gun violence prevention organizations? illustrates several instances of unlicensed individuals
cngaging in persisient gun sales to deadly efféct ® In one instance, an individual bought numerous guns
from FFLs and immediately resold them, without completing background ehecks, (o his ““customers,”
who were prohibited purchasers,” Tlie man’s custamers went on 1o commit several shootngs, including
ane that killed 2 2-year-old.2* That is just one example of many Situations in which unlicensed dedlers
have sdld firearms Lo individuals who took innocent lives. That is why Congress passed BSCA and
expanded the “engaged in the business” definition.

BSCA expanded the definifion of “engaging in-the business™ of dealing firearms ta apply to *a
person who dévoles ime, atieation, and labor fo dédling in fircarms 2s a regulac course of trade or
business fo predominaitly earn a profir through the tepetitive purchase and resale of firearms.”* Under
the new definition; individvals who currently serve a3 unlicensed dealérs now will be required to register
as'an FPL and conduct background checks on all sales and transfers they facilitate. This will grcat]y
reduice the ability for gitn traffickers and prohibifed persons 1o circitmvent the background chéck system
and to divert firearms into illegal activity.

‘In order to provide additional clorification on what this new definition means to everyday
Amcticans, the Justice Depariment announced on August 34, 2023 that it had submitred a notice of
proposed rulemakiny that would clarify the circumstances in which a persan is "engaged in fhe

™ Tl Firearm Qwners Protection Act-(Pub, 1. #9-308) included a fonripart test for detemufiing i€ an individual was
engag®d in (e busincss, (nost nofably that the person was engaged with *with the prncipat abjective of Tiyelihood
and profiL”
* Soc Matihew Mdlcr et 3k, Fieenmd Acquisition Without Backgrofuid Checks, 166 Annals of Intermal Med, 233
(2()17) This swmiistic does teconm for ghokt gutss ind phost pun kits snles, discussed in e fotidwing pages.

 KTF, Notional Firearms Cantmerce amd Traffiching Assessment NFUTA): Firearms
iy j‘?‘k[lfg Imvestigations, Uinioye Three, Pars \I: Swnmnary, ond Canchasions 2 { May 21, 20243
 Asiiei are: Bridy Cemer to Povent Gun Violeod: March for Qur Livés: Giffords Law Cénter to Prevent Gun
“Violence: vnd Bugrytown for Gun Safery.
R Briel Ror Brdy Conter &4 Al ns Amici Curine Sipperting Defendainis, Tesns v, ATF, No, 24-0v-80 (N.D, Tex., May
H 2024) (ECF No. 27-1),

4.
“ld,
** Bipaitdsan Safer Commmitics Ack Pub. L. 117-159, see, 12002, 136 Stat. 1313, 1324 (2022) teodificd i 18
US.C. § 921{a)21KC0).
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business” of dealing in fircarms. The rule was finalized on April 10 of this year, providing thé public
and the firears industry with needed élasity abbut the changes nuthorized by Conyress in BSCA.

Contlusion

Guin violedee Is an epidemic, and the constant deluge of gun violence threntens each and every
resident and visitor inthe United States. As the sole federal agency authorized to regulate firearms and
the gun industry, ATF serves an essential function to law enforcement agencies naiomvide and the
American people, Vet, ATF faces repeated definding and even threats of disbandment that cripple its
cffeciivencss.

As you and your colleagues proclaimed in these very halls during Police Week just days ago, itis
vitai that we support law enforcement in their cffons to prevent and solvé violent crime. If we truly
support State and local law enforcement, then we must enisure they have access to the information and
vesources they need to complete their jobs and séture public safety Therefore, Congress must fully fund
the Bureau of Alcohol. Tobacco, Firearms, and Explosives so that iliey can continue to partner with
other law enforcement agencies and prevent violeat crime.

With proper funding, ATF provides approprisie éversight éver the firedrmi industry — enforcing the
nation's gun laws, preventing firearm trafficking, and holding therindividuals who break the law
accountable for iheir actions, However, when ATF is undér-resourced and hindered from completing its
mandate, State and focal law eaforcement agencies are left 1o fionader intiépendently and the firearm
industry operates without a proper accountshility system

Polls show that gun-viglence prevention policies are overwhelmingly popular with the American
people. Every day. gun violence iinpacts more and thore of your consfifuents: and everyday more and
more Americans are asking for commibnsense measures 10 end gun violence, 1t's never too lute to save
American lives. Use vour power and take action to prevent gun violence today.
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Chair JORDAN. Thank you, Ms. Sampson.
Mr. Cummins, you’re recognized.

STATEMENT OF BUD CUMMINS

Mr. CuMMINS. Thank you, Mr. Chair, Ranking Member Plaskett,
and thank you, Representative French Hill, for the introduction.

Representative Hill has been very engaged and concerned about
the death of Bryan Malinowski in his district and we really appre-
ciate his help bringing attention to this tragedy.

My name is Bud Cummins. I'm an attorney for Bryan Mali-
nowski’s family. I'm a former United States Attorney from the
Eastern District of Arkansas.

I want to tell you a little bit, Mr. Chair, about Bryan Mali-
nowski. Until two months ago Bryan was the Executive Director of
the Bill and Hillary Clinton National Airport in Little Rock. He is
53 years old.

He and his wife, who’s present with us today, Maer, celebrated
their 25th Anniversary last December and he had many, many
good friends. He grew up in Pennsylvania with his brother and his
two sisters and he wanted to be a fighter pilot, but he didn’t have
the eyesight.

So instead, he went and got his certified—became a certified
flight instructor, got a college degree, and went into the airport
management industry and he had several stops along the way in
Pennsylvania, Florida, but in El Paso, Texas, is where he met his
wife Maer and, as I said, they’ve been married 25 years.

He found his way to Little Rock and eventually was named the
Executive Director of our airport. By all accounts he’s very good in
his profession.

Our airport is one of nine—I've heard a few different numbers—
less than 12 in the country that’s debt free and that maybe that’s
a concept that’s strange here in Congress but I think that rep-
resents some good management.

Bryan was also a lifelong collector. As a child he started col-
lecting coins. He had various hobbies. He was that guy. I've been
to their home and seen books this thick about coin collecting, col-
lecting currencies, and other—about card playing. He studies card
playing, and he tried his hand at competitive card tournaments.

About six years ago Bryan’s father gave him his gun collection
and that sparked interest—a new interest, a collection interest in
Bryan, since then he has become also a gun collector and at gun
shows he found other people who shared his enthusiasm and his
interest in not only guns, but in coins, and other artifacts that
you'll find at a gun show.

He'd set up a table on weekends occasionally and he’d display
some of his guns and he’d display his coins, and he would buy, sell,
and trade with other collectors. It is legal to buy, sell, and trade
firearms without a Federal firearms license if you’re a collector or
a hobbyist.

At some point ATF suspected that Bryan Malinowski may have
crossed a very murky line, and he was no longer a hobbyist. Be-
cause of that, ATF concluded that he was required to buy a $200
FFL—Federal firearms license—before he sold any more guns.
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One thing is certain. His family and his friends and all his work
colleagues would all guarantee you if they were here today that he
loved his career and he loved being in the airport management
business, and if anybody had ever suggested to him that his week-
end hobby was in any way threatening that he would have imme-
diately been hands off.

Nobody told him. Instead, ATF launched a criminal investigation
into Bryan. They researched his background. They put a tracker on
his car. They put tails on him and surveilled him, and soon they
obtained a search warrant to search his home.

By the time they obtained the warrant they knew a lot about
Bryan. They knew he worked in a secure environment at the air-
port. )

They knew he had lived a law-abiding life with absolutely no
criminal history, and they knew he lived at home with his wife and
his two dogs, and they kept a very regular schedule.

Despite all this knowledge, ATF hatched a plan to execute the
warrant by force and on March 19th at 6:01 a.m., over one hour
before sunup, 10 carloads of ATF agents, and Little Rock Police De-
partment officers came to the Malinowski home to execute the
search warrant.

They wore full tactical SWAT gear, and they approached the door
at 6:02:42 a.m. That’s about one hour and 15 minutes before sunup
that day.

They had a piece of tape ready, and they covered up his doorbell
camera so if he had time to wonder who was at the door—I think
people get a doorbell camera to see who’s at the front door, but
they took away his ability to do that.

Moments later Ms. Malinowski heard a loud crash as their front
door caved in and fearing for his wife’s safety, Bryan jumped up
at the sound of a crash, found a pistol, loaded a magazine in it, and
left the bedroom to investigate.

He warned his wife to stay behind him in the bedroom, but she
stubbornly followed him through the doorway. It appears to us that
ATF also killed the electricity to the home, making it difficult for
Bryan to see in the predawn hours.

Ms. Malinowski saw only darkness as she peered down toward
the front entryway and could see shadowy outlines of presumed
home invaders standing in her front hallway. That’s what Bryan
saw, too. There was gunfire and Bryan was fatally wounded.

His wife was standing just a few inches from him when he re-
ceived a fatal wound to his head. A mere—we know—we don’t
know all the details of what happened at the front door because
they covered up the Ring camera, and because they didn’t wear
body cameras in spite of a three-year-old policy initiated by the
President of the United States that mandated that they wear body
cameras when executing search warrants.

We do know this. We know 57 seconds elapsed from the time
they covered up the lens of the camera to the time Mr. Malinowski
was dead. So, something less than 57 seconds is the time it took
them to knock, if they knocked, but we don’t know if they
knocked—forced entry on the front door and for Mr. Malinowski to
emerge—to wake up, find a gun, and come from the bedroom.
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That means they couldn’t have been at the front door more than
20-30 seconds. Although, her husband had just been shot in the
forehead right in front of her, the agents dragged Ms. Malinowski
into the front yard. She was barefoot, wearing minimal night cloth-
ing and the temperature was 32 degrees.

They locked her in the back seat of a car where she was detained
for four or five hours. She begged to be allowed to check on her
husband, but they refused those requests and kept her locked in
the car in her nightgown.

She also had not been to the restroom yet since she’d just gotten
out of bed and they refused her request to go to the neighbor’s and
use the restroom and then, finally, took her to a nearby fire sta-
tion, made her walk through in her nightclothes in front of the fire-
men and use the restroom with a female police officer present in
the room while she went to the restroom.

Ms. Malinowski does not have the answers to many of her ques-
tions and there are a lot of questions. We give Federal law enforce-
ment awesome powers. We have given—and when I was a United
States attorney, I was responsible for the use of those powers.

It’s a huge problem if those powers fall into the wrong hands. Ev-
eryone—I’ve been involved in public controversy for many years.

I've never been involved in anything that more Arkansans have
come to me to express their concern and they all ask the same
question, why, and I don’t have an answer for that.

We don’t have an answer to that question, and we hope this
Committee will pursue this and find the answer why, and if there’s
not an answer we hope that you’ll find the problem and fix it.

Thank you.

[The prepared statement of Mr. Cummins follows:]
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Proposcd testimony of Bud Cummins
‘Select Committee on Weaponization of the Federal Government
May 22,2024, 10:00 am, Rayburn 2141

*Rk

My name is Bud Cummins. T am an attorfiey and a former United States
Attorney.

Thank you for inviting me tiéré today to tell you about Bryan Malinowski.
Util two months ago, Bryan Malinowski was the Executive Director of the Bill
and Hillary Clinton National Airport in Little Rock. He was 53 years old. He

arid his"wi'fe celebrated their 25™ anniversary last December and he had many
good friends:

Bryan gréw up in Pennsylvaria with his brother.and two sisters and atterided &
summer camp where he learned to shoot and safely haridle firearms.

Aftet he saw Top Gun, Bryan wanted to fly fighter jets, but he coutdn’t see well
enough so-instead he became a certified flight instructor and obtairied a dégree
in dirport managemerit.

He then worked at different airports including a stop in El Paso, where he met
his wife, Maer Malinowski. In 2019 Bryan became the Exécutive Diréctor of
the aifport in Litfle Rock.

Bryan wis an avid colléctor who pufsued various hobbies and collections and
read books about coinis, old curfencies, atid card-playing strategies.

About four years ago, Bryan's father gave himhis gun collection and it sparked
a new interest in Bryan. At gun shows, he found other enthusiasts and collectors
who shared his interests. On some weekends he'would set up a table at 2 gun
show to display his coin and gun collections.

Tt is legal to buy, trade, and $éll guns.without a Federal Firearms Licénse if you.
are a collector or hobbyist.

At some point, ATF decided ttiat Bryan Malinowski had crossed a murky line
and he was no longer a hobbyist. Because of that, ATF concluded he was:
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required to purchase a $200 Federal Firearms Licénse before he sold any more
guns. I call it a “murky” line because thiere-is nio bright line tést-it’s subjective..

One thing seems certain: Bryan received no-warning. His family, his friends,
and his work colleagues wouid ail guatanteé you he loved his career and would:
have tiever knowingly jedpardized it over a weekend hobby.

ATF tailed Bryan in his car. They put-a tracker on his car. And they obtained a
warrant to search his home..

Oti March 19, at 6:01 am, over one hour before sunup, fen carloads of ATF:
agents and Little Rock PD officers carite to the Malinowski home to execute
their search warrant.

At 6:02:46 am ATF agetts i full SWAT gear-approached the front door. They.
had 4 piece of tape ready to cover the camera léns of the doorbell camera.

Next, Mrs. Malinowski heard only a loud crash as her front door caved in.

Her husband Bryan woke iip to the sound of the crash; found a pistol, loaded a
magazine, and ieft the bedroom to investigate.

Bryan warned his wife to stay behind in the bedroom, but Maer stubbornly
followed him down the hallway.

ATF -appareritly killed electricity to the home. The front room was usually wéll=
lit at.night. But Maer saw only darkness as shie peered down towards the front
entrywady. She could only soc shadowy outlines of presumed homé invdders
standing in her front hallway. That’s what Bryan.saw too.

Bryan fired a few shots at the intruders' feet apparently to.drive them back out
the front door. ATF shot Bryan in the head. His wife was standing inches away
from hii.

A mere fifty-seven seconds elapsed from the tinie agents covered the doorbell
camera until gunshots erupted and Bryan was fatally wounded (6:02:46 to.
6:03:43).

Agents immediately dragged Mrs. Malinowski into the front yard. She was
barefoot wearing minimal night clothing, and the temperature was 34 degrees.
They locked her in thié back seat of a car and detdined her thére for four or five
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hours, refusirig her mary requests to check on her husband, get some clothes
on, or even use the neighbor’s bathroom.

Even fhiough policies have been in place at both ATF iud the Little Rock Police
Department for the past three years requiring the use of body-worn.cametas.
when executing any search warrant, DOJ now says no body' cameras were, used..

There.are so many unanswered questions.

o Why wasn’t Bryan Malinowski warned that he might be in violation of
ATF’s regulation?

o How did a perceived gun show violation rise to the level of justifying a
search warrant application? '

e ‘What exigent circumstarices justified the aggressive tactics of a pre-dawn
search warrait execution usiiig # SWAT team and forced entry?

» Did ATF consider other options to execute the search warrant?

o Did the officers attempt to knock on the:door or somehow agnounce
themselves as law enforcement officers?

o Ifthéy knocked and announced, how long did they wait before forcibly
entering? Ten seconds? Tiwenty seconds?

e Why wasn’t anyone on the scene. using a body-worn camera?

¢ Did ATF instruct LRPD to take off their body cams?

‘We give federal law enforcement awesome powers in the name of law and
order, but it's a huge problem if those powers fall into the. wrong hands:

The s}_t_ooting death of Bryan Malinowski is the result of an-outrageous and
unjistifiable abuse of power. His family, including those present today, his wife.
Maer, and his sisters Lee and Lynn, deserve'to know why this happened.

In fact, for two months; Br_ya_n’s family along with people all over.Arkansas
have asked mé one quéstion: “Why?”

Right riow, I don’t have an answer to that question: I hope this committee will
help find the answier or if there isn’t an answér, T hope this committee will find
thé problem-.and fix it.
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Proposed testimony of Bud Cuimmins
Select Conimittee on Weaponization of the Federal Government

May 22, 2024, 10:00 am, Raybuin 2141

Ridk

My name is Bud Cummins. I am an aftorney and a former United States.
Attorney.

Thank you for inviting mé here today to tell you about Bryan Malinowski.

Until two months ago, Bryan Malinowski was the Exéciitive Director of the Bill
and Hillary Clinton National Airport in Little Rock. He was 53 years old. He
and his wife celebrated their 25" anniversary last Deceinber and he-had many
good friends.

Bryan grew up in Pennsylvania with his brother and two sistérs and attended a
suiininer camp where he learned to shoot and safely-handle firearms.

Bryan tried to enlist in the Air Forge, but ke couldn’t see-well énough so instesd
he became a certified flight instructor and obtained a business management
degree.

He then enteréd the field of airport managément. He:worked at different airports
including a'stop in El Paso, where he met his wife; Maer Malinowski. In.2019
Bryan became the Executive Director of the airport-in Little Rock.

Bryan was an avid collector who pursued various hobbies and collections.and
read books about coinis, old currencies, dnd card-playing strategiés.

About four years ago, Bryan's father gave him his gun-colléction and it sparked
a néw interest ih Bryati. At gun shows, he fourid other énthusiasts and collectors
who shared his interests. On some weekends he'would setup a table at a gun
show to display His coin and gun collections. ’

It is legal to buy, trade, and sell guns without a Federal Firearms License if you
aré a collector or hobbyist.

At some point, ATF-decided that Briyan Malinowski had crossed a murky-line,
and he-was no longer a hobbyist. Because of that, ATF concluded he was

1
Proposed testimony of Bud Cummins



Case 4:25-cv-00486-BSM  Document 1  Filed 05/15/25 Page 121 of 236

35

fequired to purchase a $200 Federal Firearms License befofe he sold any more
.guns. I call it a “rurky” line'because there is no bright line test-it’s entirely
subjective:

One thing seems certain. Bryan received no warning. His family, his friénds,
.and his work colleagues would all guarantee-you he loved his career and would
have never knowingly jeopardizéd it over a weskend hobby.

ATF tailed Bryan'in his car. They put a tracker on his car. And théy obtained a
warrant to-search his home:

On March 19; at 6:01 an, over one hoar before sunup, ten carloads of ATF
agents-and Little Rock PD officefs caimie to the Malinowski hoine to execute
their search warrant.

At 6:02:46 am ATF agents in' filll SWAT gear approached the front door. They
had a piece-of tape ready to cover the camera lens of the doorbell camera:

Next, Mrs. Malinowski heard only a loud crash as her front door caved in.

Her husband Bryan rose to.the sound of the crash, found a pistol, lodded a
madgazine, and left the bedroom to investigate:

Bryan watned his wife to stay béhind in the bedroom, but Maer stubbornly
followed hir.

ATF apparently killed electricity fo the home. The froft foom was usually well-
lit at night. But Maer sdw only daflmass as she pesred down towards the front
entryway. She could only se¢ shadowy outlines of presumed home invaders
standing in-her front Hallway. That’s what Bryan saw too.

Bryan fired a few shots at the intruders' feet ei}"idently 1o drive theni back out
‘the front door. ATF shot Bryan.in thé head. His wife was standing inches away
from him.

A mere fifty-seven seconds elapsed from the time agents covered the doorbell
camera until gunshots-erupted and Bryan was fatally-wounded (6:02:46 to
6:03:43).

Agents immediately dragged Mrs. Malinowski into the front yard. She was
barefoot wearing minimal night clothing, and the temperature was 32 degrees.

2
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They locked her in the back seat'of a car and detained her there for four.or five
hours, refusing her many requests to ‘check on her husband or to get some
clothes. She was subjected to an interview while in detention.

After her repeated requests to use a bathroom; instead of letting her walk into a
neighbor’s home to use the restroom, law enforcement officials finally
transported Mrs. Malinowski to a fire station, forcing her to walk in front of
several firefighters while barely dressed in hér nightclothes. She was only
allowed to use the toilet while in the presence of a female officer.

In addition to seeking information about het huisband, Mrs. Malinowski had
repedtedly inquited about the welfare of their two beloved dogs. She had been
assured the dogs were fine. But on the way to the fire station, several blocks
from her honie, she spotted one of her dogs darting across the street. The officer
detaining her allowed her to collect her pet.

During the entire time of het detention, none of the law- enforcement officials on
the scene endeavored to answer any. of Mfs. Malinowski’s questions about her
hisband’s.condition. In fact, they disingenuously told her she heeded to go to
the hospital to ask him for the gun-safe combination. They failed to tell her that
a-significant portion of her. husband’s brain matter was distributed over a broad
areaof the walls-and ceiling of hier home.
ATF did not permit Mrs. Malinowski to.re-enter her home until some fourteen
hours after the raid began.
Even though policies have been in place at both ATF and thie Little Rock Police.
Department for the past three years requiring the use of body-worr cameras
when executing any search warrant, DOJ says n6 body caimeras were used on
March 19.
There are 5o inany unanswered dquestions.
* Why-wasn't Bryan Malinowski wirned that he might be in violation of
ATF’s regulation?
¢ How did a perceived gun show violation rise to the level of justifying a
search watrant application?

Proposed testimony of Bud Cummins-
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¢ What exigeiit circumstances justified the aggressivé tactics of a pre-dawn
search warrant execution using a- SWAT team and forced entry?
e Did ATF consider other optioris" to execute the search warrant?
¢ Did the officers attempt to knock on the door or somehow announce
themselves as law eriforcement officers?
o Ifthey kniocked and announced, how long did they wait before forcibly
entéring? Ten seconds? Twenty seconds?
e Why wasn't anyone on the scene using a body-worn camera?
¢ Did ATF instruct LRPD to take off their body cams?
We give federal law enforcement awesome powers in the name of law and
order, but'it’s a huge problem if those powers fall into the wrong hands.
The shooting death of Bryan Malinowski i$ the résult of an outrageous and
unjustifiable abuse of power. His family, including those present today, his wife
Maer, and his sisters Lee and Lynn,deserve to know why this happefied.
In fact; for two months, Bryan’s family along with people all over Arkansas
havé asked me one question: “Why?” .
Right now, I don’t have an answer to that questioni. T hope this.committee will
help find the answer or if there isn’t an answet, | hope this commiiitée will-find
the problem- and fix it.

Proposed testimany of Bud' Cummins
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Chair JORDAN. Thank you, Mr. Cummins. That was well said,
and so wrong.

The gentleman from—we will now proceed with five-minute
questioning. The gentleman from North Dakota is recognized for
five minutes.

Mr. ARMSTRONG. Early morning hours riot shields, probably a no-
knock warrant but either way a full-on Tommy tactical assault on
a residential dwelling.

Mr. Cummins, you said it in your opening statement, but where
did Mr. Malinowski work?

Mr. CuMMINS. He was the Executive Director of the Little Rock
Airport.

Mr. ARMSTRONG. Do you know if firearms are permitted at the
Hillary Clinton National Airport?

Mr. CUMMINS. To my knowledge it’s like every other airport.
They do not allow you to carry firearms in the airport.

Mr. ARMSTRONG. To your knowledge, had Mr. Malinowski ever
been accused of bringing firearms to work?

Mr. CUMMINS. Not to my knowledge. I'm not aware of him being
accused of any misconduct at his job.

Mr. ARMSTRONG. Would it stand to reason that if Mr. Malinowski
had been driving into work or driving home from work, he would
not have brought a gun with him, given that it's a gun-free zone?

Mr. CUMMINS. I think that’s a fair assumption.

Mr. ARMSTRONG. Do you think that in the process of executing
their search warrant they would have—the FBI or the ATF would
have been able to get a copy of Mr. Malinowski’s work schedule?
A’II‘\il?r. CuMMINS. I think his work schedule was well known to the

Mr. ARMSTRONG. I want to be, clear, because we’re talking ATF
and because were talking firearms, and we’re doing all these
things and this is basically a licensing dispute.

Mr. CUMMINS. Yes, sir, and it’s an alleged violation that the defi-
nition is subjective, and it’s been actually litigated quite a bit here
recently, and it’s become apparent that it’s almost—every person in
this room could read it and come up with a different interpretation.

Mr. ARMSTRONG. Mr. Graham, during your tenure at the ATF
were ?you ever involved in planning and execution of search war-
rants?

Mr. GRAHAM. Congressman, [ have not.

Mr. ARMSTRONG. Mr. Cummins, as your time as a U.S. Attorney
did you have a chance to review search warrants?

Mr. CUMMINS. Yes, sir.

Mr. ARMSTRONG. When do you use no-knock warrants? Let me
stop. What’s the most dangerous kind of warrant to execute?

Mr. CUMMINS. A no-knock warrant. When you kick the door in
and kv)vake people up out of their beds when they may have a gun
nearby.

Mr. ARMSTRONG. When's the worst time to execute that?

Mr. CUMMINS. Probably at 6 a.m.

Mr. ARMSTRONG. If you're in charge as a U.S. attorney or ATF
supervisor or any of those things, what’s your number one concern
when determining whether or not to execute a no-knock warrant?

Mr. CUMMINS. Safety of the officer and safety of the public.
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Mr. ARMSTRONG. Was there anything—you talked earlier about
tracking devices and can you go through a little bit of this of what
they were doing prior to the night the warrant was issued?

Mr. CUMMINS. They had followed Mr. Malinowski around town
and surveilled him on numerous occasions. They ran agents in to
do undercover buys at gun shows. They had taken pictures of him
at the gun show.

It’s breathtaking the amount of resources for an agency that
claims budgetary constraints that they put this many resources on
a gun show case.

Mr. ARMSTRONG. I can think of 500 different ways in which this
warrant could have been executed to protect the law enforcement
officer and protect the victim in this case. I don’t know what else
you'd call them.

What is the stated reason for executing the no-knock warrant?

Mr. CUMMINS. I think in case law you would look for exigent cir-
cumstances. They might be at risk of escape. They might be the de-
struction of evidence. They might be a danger to some other party
that’s in the house.

Of all the exigent circumstances I'm aware of that have ever
been discussed in any case none of them existed here and that was
well known.

Mr. ARMSTRONG. Likelihood of the evidence being—I mean, sur-
veillance—

Mr. CUMMINS. You can flush drugs.

Mr. ARMSTRONG. Yes, all the difference—used a lot—utilized a
lot in drug cases. They know somebody had delivered it at mid-
night. They know it’s getting farmed out the next day. So, with all
this information and all the things you know about the case, have
they stated any exigent circumstance for utilizing the known or uti-
lizing this type of enforcement of the warrant?

Mr. CUMMINS. To my knowledge, DOJ has released the affidavit
that supported the search warrant and has called me and Senator
Tom Cotton to tell us that there were no body cameras used that
day and that’s the only statement they’'ve made about this case.

Mr. ARMSTRONG. We need to just take a step back here and rec-
ognize if this was anything else other than ATF and firearms peo-
ple would be apoplectic about how this warrant was set up but be-
cause it involves something that has a political reason—but there’s
a person dead.

Somebody is dead because the ATF decided to execute a warrant
in the most unprofessional, irresponsible, and dangerous way and
I think that oftentimes law enforcement have a very difficult job.
The number one concern is the safety of the officer.

The reality of this was executed for reasons that make no proce-
dural sense. They make no safety sense, and somebody is dead be-
cause they decided they wanted to go into a house at 1 a.m., of a
known gun owner for the purpose of making—I can’t think of any-
thing else—other than a political statement.

Thank you for representing the family. Thank you for being here
today. The ATF has a history of doing these things with warrants
and it has to stop.

With that, I yield back.

Mr. GOLDMAN. Mr. Chair, I have a unanimous consent motion.



Case 4:25-cv-00486-BSM  Document 1 Filed 05/15/25 Page 126 of 236

40

Chair JORDAN. The gentleman is recognized.

The gentleman yields back. The gentleman is recognized.

Mr. GOLDMAN. I'd like to introduce the search warrant affidavit
and search warrant, which is not a no-knock warrant.

Mr. ARMSTRONG. Was it still at 1 a.m., with—

Mr. GOLDMAN. I don’t know how many people in—6 a.m., in
Tommy tactical gear.

. Chair JORDAN. Without objection. The Chair now recognizes the
gentlelady from Florida.

Ms. WASSERMAN SCHULTZ. Thank you, Mr. Chair.

I'm repulsed to hear my colleagues’ calls to destroy the one agen-
cy that actually provides for firearm safety. I vividly recall the
tragic events that unfolded on February 14, 2018, at Marjory
Stoneman Douglas High School in Parkland, Florida, in my home
county.

That day our Nation witnessed one of the deadliest school shoot-
ings in American history where 17 innocent lives were brutally
taken and countless others irrevocably changed. The horror of it
still resonates across our community.

In case my Republican colleagues forgot, these victims were stu-
dents and educators with dreams and aspirations snuffed out by an
AR-15, which is a battlefield rifle.

One was Alyssa Alhadeff, a 14-year-old soccer star, another Scott
Beigel, a teacher who died protecting his students. My colleagues
will and are citing what they claim are injustices today, but none
of them will mention Scott or Alyssa’s name, nor will they mention
the tens of thousands of others just like them who are shot and die
from firearms each year.

My colleagues also won’t share how Stoneman Douglas students
huddled in classes or sent tearful desperate texts to loved ones
while every school parent was knotted in panic awaiting news
about whether their child was alive or dead that day.

My colleagues are not here to talk about those real-life but grim
gun realities. They want to bury those realities and ignore the fact
that the U.S. gun homicide rate is 26 times that of other high-
income countries.

Instead, they brought us here to do the bidding of the gun lobby
and for that they should be ashamed of themselves.

Ms. Sampson, I want us to clear up the ridiculous assertion that
gun dealers’ licenses are revoked over minor clerical errors or
typos.

Isn’t it true that clerical errors can often be serious problems
that cause guns to fall into a criminal’s hands and that a typo
could be an attempt to falsify business records?

Ms. SAMPSON. That is true, and as you noted, when discussing
the zero-tolerance policy there are five enumerated actions that
will qualify and it would be something like falsifying a record
which you cannot do accidentally. You can’t by a typo falsify a
record. It has to be a willful and deliberate violation.

Ms. WASSERMAN SCHULTZ. Like, for example, it could include not
running a background check on a purchaser when legally required
to or include selling that firearm to a violent felon, correct?

Ms. SAMPSON. Correct.
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Ms. WASSERMAN SCHULTZ. It’s fair to say then that clerical errors
includes very dangerous situations where firearm dealers shirk
their duties and sell guns to criminals?

Ms. SAMPSON. That’s not only true, but they’re not clerical errors
when you look at what they actually are. These are deliberate and
willful wrongdoings.

Ms. WASSERMAN SCHULTZ. One such group of criminals that I'm
concerned about getting their hands on guns are domestic abusers.
Every month an average of 70 women are shot and killed by an in-
timate partner. That’s more than two per day in the United States.

Yet, today we sit here so gun lobby lackeys can try to block back-
ground checks that would prevent these abusers from getting guns
in the first place. We’re here so Republicans can protect gun traf-
fickers who skirt the rules and let guns fall into criminal hands.

To pretend that noncompliant dealers are the victims when we
are losing thousands of our mothers, sisters, and daughters to
abusers who get their hands on guns sure seems like that’s why
we're really here.

Ms. Sampson, how much more is an abused woman likely to die
if her male abuser has a gun?

Ms. SAMPSON. The exact statistic just left my mind, but I believe
it’s four times that—

Ms. WASSERMAN SCHULTZ. I think it’s five times.

Ms. SAMPSON. Five times more likely.

Ms. WASSERMAN SCHULTZ. Why is that?

Ms. SAMPSON. It’'s because having a firearm in that situation
makes it more likely for it to escalate quickly, and contrary to some
of the statements around it being an equalizer for women, even if
a woman has a firearm she can quickly be disarmed, and that gun
can be turned against her.

Ms. WASSERMAN SCHULTZ. Right. Yet, I've heard my Republican
colleagues say that the solution to this is for women to have guns,
too. Tell me, Ms. Sampson, does a woman having a gun in the
home make her safer against an intimate partner?

Ms. SAMPSON. Absolutely not.

Ms. WASSERMAN SCHULTZ. In general, isn’t it true that adding
more guns to a violent situation actually increases fatality rates?

Ms. SAMPSON. That’s correct.

Ms. WASSERMAN SCHULTZ. Before I yield back, I want to make
it clear that we have far too many loopholes in our system. For ex-
ample, my Jamie’s Law legislation named for Fred Guttenberg’s
daughter who was murdered at Parkland would prohibit anyone
from purchasing ammunition who is already barred from buying a
gun.
It’s a common-sense layer of protection but Federal law doesn’t
require a background check to prevent prohibited purchasers from
acquiring ammunition. Jamie’s Law closes this ammo loophole.

Why do we need it? Nearly 40,000 people die from guns in the
U.S. every year. That’s four people every hour whose dreams are
snatched away by a gun and a bullet, each one leaving a trail of
sorrow and pain for friends and family to navigate over an entire
lifetime.

Now, it’s only elected Republicans that are chained to the gun
lobby and Republicans are really good at saying that we don’t need
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more laws—we just need to enforce the ones that are already on
the books.

Well, it’s already illegal for prohibited purchasers to purchase
ammunition, but we don’t enforce it. So, I think that all my col-
leagues I would expect would join me in co-sponsoring Jamie’s Law,
bringing it to the floor immediately so that we can actually enforce
a law already on the books instead of adding a new one.

Thank you. Practice what you preach. I yield back the balance
of my time.

Chair JORDAN. The gentlelady yields back.

) Mr?. Cummins, what was Bryan Malinowski’s principal liveli-
ood?

Mr. CUMMINS. He was the highest paid city employee in the city
of Little Rock as the Executive Director of the Little Rock Airport,
and it’s a matter of public record I think he made about $260,000
a year.

Chair JORDAN. So, it wasn’t selling guns?

Mr. CUMMINS. No, sir. This was collecting guns was a hobby.

Chair JORDAN. The law at the time says if your principal liveli-
hood is not in selling firearms you do not need an FFL. Is that ac-
curate?

Mr. CUMMINS. That’s my understanding to the best you can have
an understanding.

Chair JORDAN. So, what was the crime? What did he do wrong?

Mr. CUMMINS. You'd have to ask ATF. They decided that he com-
mitted—maybe had committed a crime even though—

Chair JORDAN. Now, the standard has changed but the new rule
didn’t take effect until this past Monday. Is that right?

Mr. CUMMINS. That’s correct.

Chair JORDAN. Even under the new standard there was a ques-
tion of whether he was in violation of the law. Is that accurate?

Mr. CUMMINS. A huge question.

Chair JORDAN. Huge question. Under the old standard it was
pretty simple—is your principal livelihood selling firearms.

Mr. CuMmMINS. That’s correct.

Chair JORDAN. For Bryan Malinowski it wasn’t?

Mr. CUMMINS. Obviously not.

Chair JORDAN. It wasn’t, and yet at 6:02, March 19th, 10 cars
pull up to his home and to the gentlelady behind your’s home, come
up to the door in tactical gear and put a tape across the doorbell
camera, so no one can see what’s going to go on.

Mr. CUMMINS. Correct.

Chair JORDAN. Now, that’s scary to me.

Mr. CUMMINS. Probably scary to everyone.

Chair JORDAN. Now, if the guy had done—if he had for sure done
something wrong, a crime, OK. They do that and then 57 seconds
later gunshots erupt and Bryan Malinowski is no longer with us,
a good man by your—you knew the guy. Served your community.
Highest paid city official in Little Rock. What the heck do you
think’s going on here?

Mr. CuUMMINS. That’s the question on the lips of every person in
Arkansas that’s contacted me and that’s a large number of people.

Chair JORDAN. Isn't it true that a week before these same agents
were there in the Wal-Mart parking lot close by the Malinowski
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home, going to go execute the search warrant and then decided not
to because Bryan Malinowski wasn’t home? Why was this so crit-
ical that he’d be home?

Mr. CUMMINS. I don’t know, Mr. Chair. It was a search warrant.
In fact, they could have waited until nobody was home and come—
they wanted to kick the door down. They could have come at noon
and kicked the door down, when Maer and Bryan were both gone.

Chair JORDAN. Searched and found whatever they were looking
for.

Mr. CUMMINS. Exactly.

Chair JORDAN. Anything they wanted on Mr. Malinowski—if they
wanted his phone or anything they could have served that warrant.

They could have got a warrant for that. I'm sure the judge would
have given it to them, and they could have done that at the air-
port—at his principal livelihood at the airport, correct?

Mr. CuMMINS. Correct.

Chair JORDAN. Then, to add insult to injury—this is the part that
just—I know infuriates Mr. Hill as your Member of Congress and
I would bet any American—to add insult to injury, the way they
treated his spouse, Ms. Malinowski, sitting behind you, the way
they treated her at a moment that may be the most high-anxiety
moment in any individual’s life. Their spouse has just been shot.
That to me is unbelievable what she had to go through.

Mr. CUMMINS. It makes me very angry.

Chair JORDAN. Well, it should. It should make all of us angry.
I think it makes the Democrats—there’s no—there’s no explanation
for that. That to me—and if you—and I keep coming back to was
this done for some kind of—we have seen this from other agencies,
frankly—intimidation.

We had the FBI—Mr. Houck, come in, arrest him in front of his
wife and children. Same thing. Predawn raid, seven kids there, and
take him away. When his attorney said, we’ll be happy to work
with you, you would have been happy to work with these guys if
they had contacted you or any—

Mr. CUMMINS. Absolutely.

Chair JORDAN. That’s the part that gets us. That’s the part
that—what was his principal livelihood? It was not selling fire-
arms. I can’t figure out what the crime is.

By the way, any of the guns—any of the firearms that Mr.
Malinowski sold as part of his hobby—excuse me—any of them
ever be used—-were any of them ever used in a crime?

Mr. CuMMINS. The affidavit alleges that they were—they were
found in crimes, but the crimes were three traffic stops where there
was marijuana and a firearm in the car. So, that was a crime. Two
other ones but they were never fired in the commission of a crime.

Chair JORDAN. The guns themselves were never used in a crime.

Mr. CuMMINS. They were never used in the commission of a
crime according to the affidavit.

Chair JORDAN. Yes. You asked it in your testimony. You said the
right thing. Why? Why did they do it? Why did this happen? That’s
what we're going to try to find out and tomorrow Mr. Dettelbach
will be sitting right where you guys are sitting, and we’re going to
ask him questions about this.
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He’s probably going to say ongoing investigation, but we’re going
to push him as hard as we can. We're trying to figure out why they
would behave in this way and why they didn’t wear body cams.

It’s almost like, what are they trying to hide? Cover up the door-
bell and no body cams. What are they trying to hide? We'll get to
those questions tomorrow. I see my time has expired.

I will now recognize the gentleman from Massachusetts, Mr.
Lynch.

Mr. LYNCH. Thank you, Mr. Chair.

So, as a Member of the House Oversight Committee, I strongly
supported the independent investigations years ago of operations
conducted by the ATF and that included Operation Fast and Furi-
ous and Operation Wide Receiver by the Department of Justice.

I also believe that under the circumstances surrounding the
death of Mr. Malinowski, we should also institute a full and inde-
pendent review.

However, like Ms. Sampson, I do not agree with the ad hominem
attacks on our ATF agents and law enforcement personnel. I was
here in 2002, when President George Bush—George W. Bush, ex-
cuse me—reestablished the ATF within the Department of Justice
and he did that for all the right reasons, I believe.

We had a mission to protect communities from violent criminals,
criminal organizations, and also we needed to get at the problem
of the illegal use and trafficking of firearms.

To this end the ATF regularly, to my experience, works with
local and State law enforcement agencies nationwide to reduce gun
violence, a national crisis that’s affected each of our communities.

In my own district which includes part of the city of Boston the
ATF Boston field division recently partnered with the Boston Police
Department, the Suffolk County Sheriff’s Office, the Suffolk County
District Attorney’s Office, and the U.S. Attorney’s Office on a new
initiative to combat the flow of illegal guns and the incidence of
violent crimes using those guns.

In particular, the Boston Firearm Intelligence Review Shooting
and Trafficking program or the Boston First program was devel-
oped to deploy State of the art ShotSpotter technology or tracking
tech—ballistics tracking technology is another term—to assist a
law enforcement agency in reviewing shooting incidents and fire-
arms trace data to take illegal guns and violent criminals off the
street and also to respond more quickly to those incidents of gun
violence.

The ATF Boston field division also participates in several critical
multi-agency task forces within our State and our city. A perfect
example of what that collaboration can do is we had a shootout at
my local park.

So, I grew up in the housing projects. We have a park across the
street. We have got—it’s heavily, heavily used, the second most
heavily used park in the city, and we had a shootout between two
rival gangs and it was during a couple of lacrosse games—a la-
crosse tournament and a basketball tournament—and it ended up
in a situation where moms and dads had to lay on top of the bodies
of their kids to prevent them from being shot.
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There were only 60 shots fired. It only lasted a couple of minutes
but that couple of minutes felt like a couple of hours to those par-
ents trying to protect their kids.

So, we were able to with the help of the ATF and Boston police,
the FBI, the DEA, who I asked to get involved as well, and also
police departments from Boston, the city of Brockton, Quincy,
Stoughton, to begin to attack that problem and bring in some of
that technology to reduce the likelihood of that happening again.

I'm very thankful. 'm thankful for my ATF agents and law en-
forcement personnel for the job that they do. It’s not easy.

Ms. Sampson, if you could talk a little bit about last week we
had—you wouldn’t believe it, but we had law enforcement officers’
National Police Week where we show appreciation.

Now, we’re going after them. Could you further discuss the ex-
tent to which ATF supports local law enforcement in preventing
gun violence and gun trafficking?

Ms. SAMPSON. Thank you.

There are a variety of forms that this takes. First, we have to
think about the context that were, in which, is epidemic gun vio-
lence.

So, we have over 44,000 people killed each year and that doesn’t
account for all the shootings that happen where people are injured
or where there’s just shots fired.

So, local law enforcement agencies are trying to respond in that
environment and ATF is the only Federal agency that can help
them understand, first, where are the guns coming from. They
can’t figure that out without ATF.

So, every time a gun incident happens ATF is the one who tells
them where the gun came from, can help them identify suspects,
and follow those leads along.

ATF also helps law enforcement understand firearms technology
so that they can better understand what’s going on in their commu-
nities, and then in terms of preventing gun violence in the first
place because gun violence is the number one cause of death for po-
lice officers ATF’s work around regulating the industry and pre-
venting guns from being trafficked into communities stops gun vio-
lence before it starts, which is a huge help to local law enforce-
ment.

Mr. IssA. [Presiding.] I thank the gentlelady. I'm sorry—

Mr. LYNCH. Mr. Chair, just so you know, the previous witness
had, like, eight minutes and so, you could extend the courtesy—

Mr. IssA. I would ask unanimous consent the gentlelady have an
additional minute. I was not trying to short—I gave her an extra
55 seconds.

Mr. LYNCH. I don’t think you were here. I don’t think you were
here, Mr. Chair. Thank you.

Mr. IssA. If you could wrap up in one minute, please.

Ms. SAMPSON. Sorry. Yes. So, to just put a finer point on it, local
law enforcement agencies could not do their work without ATF.

Mr. LYNCH. Thank you for your courtesy, Mr. Chair. I yield.

Mr. IssA. I might recall the time the gentleman and I were in
the outback of Pakistan and the gentleman was hurt in a sniper
fire. So, we go back a long way on gun safety.
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The gentleman is correct that we do need the Alcohol, Tobacco,
and Fire. We definitely do need ATF.

Mr. Graham, thank you for your decades of service. You, obvi-
ously, stayed there because of your dedication to the very mission
that we’re talking about today of making sure that guns are not
in the hands of people who are not entitled to have them or may
misuse them. Is that correct?

Mr. GRAHAM. That’s correct, Chair.

Mr. ISSA. So, in that dedication in 37 years you've seen some zigs
and zags. Can you talk about what you've seen or saw that might
have changed in the last few years that concerns you?

Mr. GRAHAM. Certainly. From a field investigator perspective all
the way through the first and second level of supervision I’'ve per-
sonally conducted field inspections to where errors were disclosed
on an 4473. That is the transaction record that individuals buy—
complete when they buy firearms through a Federal firearms li-
censee.

What concerns me is with the zero-tolerance policy ATF has had
a long-standing administrative action policy that did address li-
censees’ level of compliance or the level of violations in compliance
with the code of Federal regulation and through the inspections
they were given an opportunity. Those violations that weren’t di-
rectly linked to public safety; those were corrected.

Mr. IssA. So, let me just interrupt you briefly. So, what you're
saying is that in the past your job was to get maximum compliance
knowing that mistakes are made, but that changed in 2021, didn’t
it?

Mr. GRAHAM. Most certainly. It put a lot of focus where there
was minimal latitude allowed with the zero-tolerance policy. How-
ever, there was the exception of presenting extraordinary cir-
cumstances. However, those were to be discussed during a held
hearing at the various division levels.

Mr. IssA. Is that necessary? In other words, prior to 2021 do you
believe that compliance with a clear threat of both the cost that
comes with going to court and the possibility of losing that valuable
license was sufficient to get a vast majority of people to make every
effort to comply?

Mr. GRAHAM. Providing that the violations, Chair, did not have
a direct nexus to criminal activity the FFLs were provided an op-
portunity to remediate.

Basically, it’s the investigator’s job to ensure that the records
that are executed are fully compliant simply because it’s those
records that criminal enforcement uses to trace a firearm to the
last known legal possessor, and if those records are inaccurate, it
could, perhaps, affect how a warrant is served, who the individual
is that may be, perhaps, looked at.

So, prior to 2021 there were opportunities using the administra-
tive action program to address violations that were found at a Fed-
eral firearms licensee given the previous inspection history consid-
ered in the entire process.

Mr. IssA. Let me just give a couple of quick questions and you
may be not the only one that wants to answer it. Certainly, during
the Obama Administration Operation Fast and Furious went
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counter to everything you normally did, allowing more than 2,000
weapons to end up in the cartels’ hands.

That was a deviation from any sensible thing that you saw dur-
ing most of your 37 years. That was, quite frankly, not what hap-
pened during the next four years after President Obama.

The question is should your agency be able to operate substan-
tially the same without regard to who happens to be in the White
House and should your mission be more consistent and, in fact,
looking at what happened with Fast and Furious, what happened
in the Obama Administration as an attack on guns and particu-
larly on their ability to collect money, which was a separate pro-
gram, versus the four-years of President Trump and the eight
years of President Bush before that, and now President Obama—
President Biden.

Do you see kind of a back and forth that reeks in general of poli-
tics rather than your being able to do your job in a consistent way?
You can comment on any of these Administrations you feel appro-
priate.

Mr. GRAHAM. Quite frankly, Chair, I have no comment to make
on Fast and Furious. That was a criminal enforcement endeavor.

As far as their regulatory perspective is concerned, you have both
ATF agents and industry operation investigators that are dedicated
to upholding the United States Code, as well as a Code of Federal
Regulations.

When there are changes it not only affects how the investigators
deploy their onsite inspections—compliance inspections—of a Fed-
eral firearms licensee but on the industry member themselves.

There is a lot of back and forth, there’s a lot of confusion, and
going back to the zero-tolerance policy did create confusion as to
last year or a few years prior, I may have been inspected.

However, I wasn’t cited for whatever that Code of Federal Regu-
lations citation was. However, this year during the current inspec-
tion because of this new directive they are being pursued for rev-
ocation.

Mr. Issa. OK. I want just a yes or no from anyone—hopefully,
everyone very quickly. In what happened that the Chair was talk-
ing about a few minutes ago should this Committee seek to man-
date body cams anytime potential lethal force is being used in any
ATF operation? Yes or no.

Mr. CLECKNER. Yes.

Mr. GRAHAM. Yes.

Ms. SAMPSON. Yes.

Mr. CUMMINS. Yes.

Mr. IssA. Thank you. That was a yes, ma’am?

Ms. SAMPSON. Yes.

Mr. IssA. I got four yeses. I'll take it. We now go to the gen-
tleman from Virginia, Mr. Connolly.

'ﬁhgt is hard to get but I will take yes for an answer. Mr. Con-
nolly?

Mr. CONNOLLY. I say yes too, Mr. Chair.

Mr. Cummins, I just want to clarify something in your testimony.
You heard my colleague from New York entered into the record the
actual warrant which was not a no-knock warrant.
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Is it still your testimony that what occurred—the tragedy that
occugred with Mr. Malinowski and his family was a no-knock war-
rant?

Mr. CUMMINS. Because body cameras weren’t worn, and the door-
bell camera was covered up we don’t know what happened at the
front door.

I would say based on what we do know that 57 seconds I de-
scribed minus the time to allow for Mr. Malinowski to respond to
the crash in the door and whatever time it took them to knock on
the door, if they knocked after they covered up the door—we know
that it was 20 or 30 seconds, and my answer is there’s a distinction
without a difference. All you hear is a crash.

Mr. CoNNOLLY. All right. For the record—

Mr. CUMMINS. What do you know?

Mr. CONNOLLY. For the record, you’re a lawyer.

Mr. CUMMINS. Yes.

Mr. CoNNOLLY. The warrant filed was not a no-knock warrant.

Mr. CUMMINS. Not on its face. No, sir.

Mr. CoNNOLLY. That’s right. Thank you. Just wanted to clarify
that.

Ms. Sampson, Mr. Cummins described really a horror that
should not occur to any American citizen or American resident. Is
there, however, distinctions in the solution?

The solution before us today is abolish the agency because they
engaged in behavior that was brutal or violent or beyond accept-
able norms. Do you believe that’s the solution?

Ms. SAMPSON. Absolutely not.

Mr. CONNOLLY. So, the very same people who condemned those
who called for that solution with the Minneapolis Police Depart-
ment after the George Floyd tragedy have a different solution
today for ATF.

For some reason this particular police force ought to be abolished
and no other, even if they also engage in violent behavior, brutal
brutality, and violation of the law. Do you note the irony?

Ms. SAMPSON. I do, and with respect to the ongoing investigation
that’s not what my area of expertise is. We, of course, believe in
accountability because we live in a democracy. So, there should be
accountability and investigation.

Mr. CONNOLLY. Right. The solution isn’t to abolish the agency.

Ms. SAMPSON. Exactly.

Mr. CONNOLLY. In fact, the agency has some very important mis-
sions, as Chair Issa just indicated. He said, “no, we need ATF.” 1
agree with him. Reform it? Yes. Abolish it? Very different kind of
answer.

What would happen if we abolished the ATF? What kinds of con-
sequences might flow from that?

Ms. SAMPSON. There will be consequences for all Americans.
First and foremost, we would lose the only Federal agency respon-
sible for making sure that firearms are not trafficked into our
streets.

Mr. CONNOLLY. Ah, maybe that’s why some people don't like the
ATF, that particular charge—that they don’t want regulation of
arms of any kind, and they don’t like the Federal agency that has
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that mission, which may be why for so many years they have
blocked the confirmation of an ATF director.

Ms. SAMPSON. That could be. All I know is that ATF is the only
Federal agency that we had and we're dealing with epidemic gun
violence.

Mr. ConNNOLLY. Well, let’s look at that. So, if we abolish it would
that make it easier for criminal cartels to traffic firearms in this
country?

Ms. SAMPSON. Yes.

Mr. CONNOLLY. If we abolish it would that, in fact, strengthen
Mexican cartels engaged in human trafficking, drug trafficking,
and arms trafficking?

Ms. SAMPSON. Yes.

Mr. CoNNOLLY. Would we expect more assault weapons to be
funneled to the Black market if some of my colleagues succeeded
in abolishing the ATF?

Ms. SAMPSON. Yes.

Mr. CONNOLLY. Could it affect violent crime in the United
States?

Ms. SAMPSON. Absolutely.

Mr. CoNNOLLY. How so?

Ms. SAMPSON. Well, ATF right now, as I said, they are respon-
sible for regulating the industry and so we know that most—almost
every gun starts out in the legal market, and it’s funneled from the
legal market, which are FFLs who are regulated by ATF, into the
illegal market.

So, if ATF is no longer there then that channel, which is already
larger than it should be, would overwhelmingly increase and we
would have more guns and more gun violence.

Mr. CONNOLLY. So, if we abolish ATF as the Chair of the Select
Committee, not Mr. Issa, want to do and that is supported by an
agency that gave him an A+ rating in Gun Owners of America that
actually sells merchandise calling for abolish the ATF—if we did
that it’s your testimony—I don’t want to put words in your
mouth—that it would actually make Americans less safe and would
remove the only Federal agency charged with trying to protect
them from firearm violence and trafficking in America?

Ms. SAMPSON. Yes, that is true.

Mr. CONNOLLY. Thank you. I yield back.

Mr. IssA. I thank the gentleman.

We now go to the gentleman from Florida, Mr. Gaetz, for five
minutes.

l\r;Ir. GAETZ. Mr. Cleckner, what is the ATF’s zero tolerance pol-
icy?

Mr. CLECKNER. It is a change in how they used to enforce viola-
tions of the law against FFLs to no longer allow them to fix errors
or to improve their compliance. It has no tolerance for these typos
and wants to revoke their licenses.

Mr. GAETZ. Give me a flavor of the type of errors that might have
previously resulted in the ATF working with a license holder and
now would result in the agency trying to revoke that license.

Mr. CLECKNER. I'd love to give you the examples that fly in the
face of what the zero-tolerance policy says it is, which is prohibited
persons and background checks and things like that.
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The problem is my client did none of those things that are even
stated in the zero-tolerance policy and they’re still falling subject
to getting revoked. We can talk about a typo, or an abbreviation
of somebody’s name when they shouldn’t have done that.

We can talk about accidentally listing United States as the coun-
try instead of paying attention to the box saying county. Things
like that.

Mr. GAETZ. Ms. Sampson gave testimony that these are essen-
tial—that these are necessary regulations to enforce at the finest
point. Do you have a response to that testimony?

Mr. CLECKNER. Some are essential, I agree—the background
check requirements, the identification requirements, and making
sure we know who the purchaser is, that they’re not a prohibited
person.

That’s not what this exact case I'm dealing with has to do with
at all. There are no prohibited persons involved here. There were
no missing background checks. There was no missing anything that
would actually affect public safety.

Mr. GAETZ. In the case I'm aware of in my district, the error
wasn’t even made by the license holder. The error was made by the
Florida Department of Law Enforcement because they were
charged with a certain feature of the background check.

So, if a license holder has to rely on a State entity to do some
portion of the check and they make an error that certainly
shouldn’t result in the license holder experiencing a revocation ac-
tion, should it?

Mr. CLECKNER. We agree it should not.

Mr. GAETZ. Yet, that’s the circumstance and I'm wondering just
how you hear that testimony, Mr. Cummins, as you deal with rep-
resenting a family that’s dealt with such loss at the hands of such
a grave error. Does the hypocrisy not ring pretty loud?

Mr. CUMMINS. I've been on all sides of this. I've been a United
States Attorney. I've prosecuted more gun crimes than probably
many prosecutors in the country. It was the number one priority
in the Bush Administration to prosecute gun crime. Not adminis-
trative gun crime, real gun crime.

People that are out committing crimes with guns, and we pros-
ecuted a whole bunch of them. I've also been a defense attorney
and I've been with families and people that are in prison.

I've been to prisons and met with people. Anybody that thinks
that the guns that are being sold in private sales are driving the
level of crime we’re seeing in our community, on the list of things
that are driving the level of crime we see in our community private
gun sales is way down at the bottom and there’s a great number
of other things that aren’t being discussed here at all that have to
be driving it more than—

Mr. GAETZ. I want you to be able to respond specifically to Ms.
Sampson’s testimony that guns make their way from the legal mar-
ketplace to the illegal marketplace, because it seems to me hearing
that testimony that then you wouldn’t attack the people who are
trying to legally engage in the legal transfer of firearms, right.

You would go after the people engaging in illegal conduct. What'’s
your reaction to that testimony?
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Mr. CuUMMINS. I agree with that. I think gun crimes are com-
mitted by people, not guns, and we need to focus on the people that
are committing the crimes, and we need to be asking ourselves,
why is this person a criminal—what’s their background.

I know the answers to a lot of those questions because I've been
living it for 35 years. It doesn’t really have much to do with where
they acquired the firearm.

Mr. GAETZ. Everything we know about the law for someone to be
a criminal they have to have the intent to commit a crime. That’s
the mens rea, right?

Mr. CuMMINS. Correct.

Mr. GAETZ. Do you worry as you look at some of the ways in
which these laws are being weaponized against people that we're
getting away from someone actually wanting to commit a crime
and, indeed, people are experiencing this really, really harsh regu-
latory action when they want to be legally compliant?

Mr. CUMMINS. I would suggest that the tactics that were used in
the Malinowski search would be incompetent and reckless if it was
a very serious crime. It’s even much more offensive because this is
not a serious crime that they suspected. It’s probably the lowest
level crime that would ever be drug into a United States Attorney’s
office.

Mr. GAETZ. So why did this happen? Is this just to send a mes-
sage? Is this someone’s incompetence? Do you wonder about that?

Mr. CuMMINS. I wonder about it, and that’s probably a question
for this Committee to answer, not me. I'm certainly concerned
about it, and it makes this tragedy even harder to take to think
that it might be politically motivated or for some other reason.

Mr. GAETZ. Thank you. I see I'm out of time. I yield back.

Mr. STEUBE. [Presiding.] The gentleman’s time has expired. I
now recognize Ms. Plaskett for five minutes.

Ms. PLASKETT. Thank you very much.

First, I want to say it’s very interesting that we keep talking
about the fact that there were no body cams on the ATF officers
that were there to execute that warrant.

What’s very interesting—and I'd like to admit and submit into
the record a letter that’s been sent from ATF to Mr. Jim Jordan
dated May 21, 2024, from the Bureau of Alcohol, Tobacco, and Fire-
arms and Explosives.

Mr. STEUBE. Without objection.

Ms. PLASKETT. Thank you. In that letter, it reminds this Con-
gress that in 2021, the department directed its law enforcement
components including ATF to develop plans for a phased implemen-
tation of body worn cameras.

The very thing that they’re trying to do, which is to eliminate the
ATF, is the reason that they don’t have body cams, because they
didn’t give them the funding for it. Congress has specifically stated
in its appropriations that they don’t want to fund ATF.

They don’t want to give them the money to be able to operate.
They don’t want to give Mr. Cleckner’s clients sufficient ATF offi-
cers to be able to quickly do the kind of paperwork that they need.

That’s why they’re taking so long. They don’t want to give them
the funding to be able to have body cams and so ATF has only a
third of its individuals who are wearing body cams, and I have spe-
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cifically requested from Congress the funding so that everyone can
wear those body cams and my colleagues have denied that.

They’re the ones who have said they don’t need that money. Let’s
get rid of ATF. They have legislation to abolish the ATF, the Elimi-
nation of the ATF Act—Abolish the ATF Act and eliminate this
woke, weaponized agency—everything’s woke when you don’t like
it—eliminate it and that way these are the reasons.

So, they want to have it both ways. They want to say that they
don’t have body cams and that’s the reason they’re—we feel sorry
for people who haven’t had the body cams.

They’re the reason they don’t have them. Point it right back at
yourself why those body cams weren’t on them and see if that con-
tinues to work for you.

We’re also talking about another thing that was discussed, which
I found very interesting was that individuals who are doing this as
hobbies.

One of the reasons that we changed the rule to the engaged in
business rule is because an individual who can have as his primary
income a large income can then sell a lot of firearms and not be
considered a firearms dealer because their primary income is more
than the firearms income that they’re doing, even if it’'s voluminous
the amount of firearm sales that they're making if their primary
income level is higher.

So, a couple years ago in 2022 President Biden signed the bipar-
tisan Safer Communities Act which has as one of its rules, a rule
with regard to no longer can an individual hide the fact that they
are by all accounts, by a common law person’s account, an actual
firearms dealer and not a hobbyist.

One of the ways I would look at determining if, in fact, a person
is a hobbyist as opposed to a firearms dealer is—Ms. Sampson, in
your opinion is someone who buys and then almost immediately re-
sells at least 150 firearms in a three-year period a hobbyist or an
unlicensed gun dealer? '

Ms. SAMPSON. If that is what a person was doing then they
would be more likely to be an unlicensed gun dealer.

Ms. PLASKETT. Is it concerning to you if someone sells 150 fire-
arms and conducts no background check on the individuals who are
purchasing those firearms?

Ms. SAMPSON. Yes, because ATF data shows that those unli-
censed and unbackground-checked sales usually end up going to
prohibited purchasers.

Ms. PLASKETT. I'd like to submit for the record the actual search
warrant—the unsealed application for a search warrant and the af-
fidavit and other information therein which on page 28 states that
as of February 27, 2024, approximately six firearms are known to
have been recovered in the commission of crimes. Those are related
to the firearms that Mr. Malinowski purchased and then sold.

Mr. CUMMINS. Mr. Chair, could I—

Ms. PLASKETT. No, I'm speaking. It’'s my time.

Mr. CuMMINS. OK. I'm sorry.

Ms. PLASKETT. OK. Thank you. Then, in your opinion, Ms. Samp-
son, would ATF be justified in being concerned when someone sells
a firearm to an individual who has been convicted of robbery and
is prohibited from owning a gun?
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Ms. SAMPSON. Yes, because selling to a prohibited purchaser is
a violation of the law.

Ms. PLASKETT. In your opinion, would ATF be justified in being
concerned—

Chair JORDAN. [Presiding.] The time of the gentlelady—the time
of the gentlelady—

Ms. PLASKETT. —when selling a firearm that lands in the hands
of a 15-year-old member of the Norteno criminal street gang?

Ms. SAMPSON. Yes.

Ms. PLASKETT. Thank you. I yield back.

Chair JORDAN. The gentlelady yields back.

Mr;i Cummins, I think Mr. Steube will give you a chance to re-
spond.

Mr. STEUBE. Mr. Cummins, did you want to respond to that?

Mr. CUMMINS. I just wanted to quickly say—

Ms. PLASKETT. Is this his time now?

Chair JORDAN. Yes, it’s his time.

Ms. PLASKETT. OK.

Mr. CUMMINS. The Ranking Member made a misstatement that’s
been repeated in the press and I'd just like to correct it.

That affidavit refers to approximately—I think it’s 142 but call
it 150 guns—that Mr. Malinowski purchased over four years, which
I can tell you—I could name a lot of people in Arkansas that have
bought 150 firearms in four years. It only documents six, I believe,
sales of any firearms in that affidavit, not 150. It only—it docu-
ments that he purchased 150 guns, but it only documents that he
sold about six. :

Chair JORDAN. Which you're allowed to do in America, right?

Mr. CUMMINS. As far as I know.

Chair JORDAN. The gentleman is recognized.

Mr. STEUBE. This whole case is outrageous to me and, Ms.
Malinowski, I feel like we owe you an apology on behalf of the
American government today because ATF isn’t going to give you
that apology.

So, we'll do it today on behalf of our government who just—I'm
kind of uniquely situated. I have a military background, but my fa-
ther’s a retired sheriff, did 20 years on the SWAT team, executed
countless search warrants.

My brother’s 10 years on the SWAT team, still on the force, exe-
cuted countless search warrants and you have conversations with
them. I have a military background so I kind of understand clear-
ing a room and that sort of thing, and when they execute a search
warrant, they would wait until the individual wasn’t at their home
where they knew that there was a firearm present to avoid a situa-
tion where one of their officers were injured.

Your testimony is and it’s in the record that they followed Mr.
Malinowski. They knew where he worked. Mr. Gaetz made a very
good point that he worked at an airport, a secure environment
where it would have been very easy to go in and execute a search
warrant, and if they were going to arrest him or question him do
that there were there were no weapons involved. It would have
been peaceful.

, Did?ATF ever serve him with an administrative cease and desist
etter?
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Mr. CUMMINS. No, sir.

Mr. STEUBE. Did he have any—

Mr. CUMMINS. Not to my knowledge.

Mr. STEUBE. Did he have any knowledge or understanding that
he was being investigated for any type of crime?

Mr. CuMMINS. Well, obviously, he’s not available for me to ask
that question to but to the best of my knowledge and based on our
investigation the answer is no.

Mr. STEUBE. You and his wife, obviously.

Mr. CuMMINS. Yes, sir.

Mr. STEUBE. Since Malinowski did not receive a cease-and-desist
letter did he ever get any other—well, I just asked that.

In the ATF search warrant application agents indicate that they
talked to him on February 8th, just over a month prior to the raid.
The agents indicate that he attempted to elude them.

Is there any indication that Mr. Malinowski was ever aware that
the people following him were law enforcement officers?

Mr. CuMMINS. No. That portion of the affidavit is comical.

Mr. STEUBE. Would you like to expand?

Mr. CUMMINS. Maybe more—maybe embarrassed. It’s an irrele-
vant portion in the affidavit where they talk about traffic and try
to follow him. It sounds like somebody that isn’t a very good driver
to me.

I'm familiar with the area that they’re describing, and everybody
is in jeopardy when they make that transition. It has nothing to
do with this case.

Mr. STEUBE. Again, it was, like, 6:00 in the morning. So, he
doesn’t know he’s being investigated. There’s no, like, letter that’s
sent that you need to cease and desist of what you’re doing or we
would like to have a conversation with you.

It sits hard with me because I would react the exact same way.
If somebody beat my door in at 6:00 in the morning, I can guar-
antee you myself and my wife would be approaching the door with
a firearm.

So, it’s not—and you would think that the ATF agents would also
conclude that that’s a reasonable response to your door getting
beaten in at 6:00 a.m., when you don’t know you’re being inves-
tigated. Does ATF typically have body cams? Does the Little Rock
Police Department typically have body cameras?

Mr. CUMMINS. Interestingly, according to my understanding Lit-
tle Rock police does wear body cams, but they didn’t have them on
that morning and so they were under the supervision of ATF, and
you have to ask ATF why Little Rock didn’t have theirs on.

Mr. STEUBE. Little Rock typically does have body cams and,
again, my experience with my family they have body cams and if
they would have turned them off in the execution of a search war-
rant that would be a very big problem for any law enforcement
agent that is involved in an execution of a search warrant with no
body cameras—

Mr. CUMMINS. That’s one of the specific times they’d be required
to have them on.

Mr. STEUBE. Did ATF ever have an opportunity to serve this
search warrant at a time when it would have been less dangerous?
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Mr. CUMMINS. Probably a thousand opportunities that we could
sit here and speak.

Mr. STEUBE. I've only got—I'm just outraged. Mr. Goldman said
that it was a no-knock—it was not a no-knock warrant and you
stated that there was, like, 47 seconds or something.

So, if they did knock at 6:00 in the morning it’s reasonable that
the Malinowskis didn’t hear that because you wouldn’t be ap-
proaching—if somebody knocked on my door at 6:00 in the morn-
ing, I wouldn’t assume that it’s a bad guy because they wouldn’t
knock.

If you hear a door beaten in at 6:00 in the morning, there was
such a short period of time between the door getting kicked in and
knocked in, and then Mr. Malinowski being shot that it’s reason-
able to believe that they didn’t hear the knock if there was a knock,
which I'm looking forward to the Judiciary Committee asking all
these questions.

I hope that the Chair is going to ask for and I know they have
asked for every officer that was present that day because I would
love for this Committee with the oversight authority that we have
over the ATF to depose every single one of those officers that were
present that day and get a sworn deposition from every single one
of those people.

Again, Ms. Malinowski, I'm sorry for your loss and the loss of
your family to a clear abuse of the rule of law, in my opinion.

I yield back.

Chair JORDAN. The gentleman yields back.

The Chair now recognizes—the gentleman from New York is rec-
ognized.

Mr. GoLDMAN. Thank you, Mr. Chair.

First, I want to express my condolences to Ms. Malinowski. I'm
Berribly sorry for your loss and for what you had to endure that

ay.

I do want to get into some of the details because I think they’re
very important. It was actually the search warrant affidavit, with-
out going into great detail, demonstrates that Mr. Malinowski did
purchase 142 guns from 2019 to February 27, 2024.

He resold at least nine because we have the six plus the three
to the undercover firearm. He also had at various times at various
gun shows 12 or 13 firearms on the table to be sold and he offered
one witness, who was the one convicted of robbery and therefore
was ad prohibited person, many more firearms than what he pur-
chased.

Many of these firearms were purchased just days before they
were sold. So, whether or not you want to assert, Mr. Cummins,
that this was a hobby of his you agree that there’s certainly prob-
able cause to believe that he was selling guns to individuals with-
out a license and without performing a background check because
he didn’t have a license?

Mr. CUMMINS. There’s no allegation that he knowingly sold a gun
to anyone that was prohibited—

Mr. GOLDMAN. That’s not what probable cause—

Mr. CUMMINS. —and under ATF’s interpretation of—

Mr. GOLDMAN. You don’t have to—you don’t have to do that. I
just said that he—
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Mr. CUMMINS. I'm just answering your question.

Mr. GOLDMAN. Selling without a license. Like, there’s certainly
probable cause that he was in the business of selling without a li-
cense.

er. CUMMINS. Under ATF’s interpretation of a vague, vague reg-
ulation.

Mr. GOLDMAN. Not yours. So, you would say that if you purchase
142 firearms within a four-year span as a former U.S. attorney and
you have evidence of nine sales within that period of time plus
many other more weapons offered for sale, you would say as you,
not the ATF—as you as a former U.S. attorney that there is no
probable cause to believe that this person is in the business of sell-
ing guns without a license?

Mr. CUMMINS. I would agree that this could be probable cause.

Mr. GOLDMAN. Thank you. So, we have probable cause. The Lit-
tle Rock police are there with the ATF. They go in and the one fact
that doesn’t ever seem to be mentioned here, and that the Chair’s
letter does not mention is that an ATF agent was shot. Is that cor-
rect, Mr. Cummins?

Mr. CUMMINS. That’s correct.

Mr. GoLpMAaN. OK. So, an ATF agent was shot and then in re-
sponse fired back at Mr. Malinowski. Is that accurate?

Mr. CUMMINS. That is accurate and it’s also a tragedy.

Mr. GOLDMAN. It is a tragedy. I agree. I agree. You also agree,
I assume—I was an Assistant U.S. Attorney for 10 years, secured
many, many search warrants, oversaw the execution of them and
arrest warrants. They’re routinely done at 6 a.m. Is that right?

Mr. CUMMINS. A lot of warrants are executed at 6 a.m. Whether
I agree with that as a tactic is another discussion. Yes, that’s not
uncommon.

Mr. GOLDMAN. Yes. No, OK, I want to understand that we’re
making a big deal out of the 6 a.m. here, but that is the standard
time that law enforcement executes arrest warrants and executes
search warrants.

So, I certainly am sorry that this is a tragedy that Mr.
Malinowski died. I'm also sorry that Mr. Malinowski shot an ATF
agent during a search, and I think if he were truly not in the busi-
ness of selling firearms the way to respond to a search warrant is
to allow your house to be searched and to cooperate.

It is insane to me that we are sitting here criticizing the ATF be-
cause they retaliated with deadly force after someone shot an
agent. That is what happened here. This was not an out of the or-
dinary execution of a search warrant. This is a standard operating
procedure.

Mr. Cummins acknowledges that there was probable cause to do
it and now there is an investigation of this incident. Is that right,
Mr. Cummins?

Mr. CUMMINS. There has been an investigation that’s been hand-
ed over to the local prosecutor.

Mr. GOLDMAN. So, the local prosecutor is investigating it, and as
a prosecutor that none of the witnesses or the relevant people in-
volved are allowed to discuss this publicly while an investigation
is going on, correct?

Mr. CuMMINS. I don’t know what the policy of ATF is on that.
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Mr. GOLDMAN. Well, was it your policy as a prosecutor? It cer-
tainly was mine. Witnesses do not talk to the public while there’s
an investigation going on.

One last question. As a U.S. Attorney did you ever send a notifi-
cation to a target of yours who’s selling a hundred—who is buying
140 guns, selling at least nine of them, that, hey, you’re under in-
vestigation—just a heads up?

Mr. CuUMMINS. I hope I would have, yes.

Chair JORDAN. The gentleman’s time—

Mr. GOLDMAN. You would have? You would have reached out and
said, hey, by the way I'm investigating—

Chair JORDAN. The question was asked, and the question asked
and answered.

Mr. GOLDMAN. —so you can go ahead and destroy all and hide
all the evidence? You would have done that? You notified the tar-
gets that you would—

Mr. CUMMINS. I have.

Chair JORDAN. The time of the gentleman has expired.

Mr. GOLDMAN. I yield back.

Chair JORDAN. The gentleman from—the gentleman yields back.
The gentleman from North Carolina is recognized for five minutes.

Mr. BISHOP. Mr. Cummins, with some economies of time do you
wish to respond to the last barrage?

Mr. CuMMINS. Well, only to say that nobody disputes that when
a law enforcement is fired on that they have a right to fire back.

The point is that everything that created that situation was in-
competent, unnecessary, and reckless and it defied the law because
as a former assistant—the Fourth Amendment cases that allow ei-
ther a no-knock or what I would call a tap and go type entry with
no real waiting for someone to come to the door are only justified
by exigent circumstances that do not exist in this case.

So, in my opinion as a former U.S. Attorney this was a com-
pletely illegal search because of the forced entry and the lack of
time they gave the occupants of a fairly large home to get up at
6:00 in the morning.

The law requires them to wait for enough time—for a reasonable
amount of time for someone to come to the door and admit them
in.
Chair JORDAN. Fifty seconds is not a reasonable—

Mr. GOLDMAN. I assume the local prosecutor—
Mr. BisHorP. Whoa, whoa, whoa. My time. My time. My time.
You’ve had plenty.

Mr. Cummins, I appreciate that very effective rebuttal. Here is
what’s interesting to me as this hearing evolves, I hear Mr. Gold-
man defending the practice that he says is engaged in every day,
and earlier on the Ranking Member invoked the Breonna Taylor
episode and I've just been sitting here reviewing it.

Mr. Goldman said earlier on, well, this wasn’t a no-knock war-
rant. OK. What’s the difference in the situation if they knock and
they blow in 20 seconds or it’s a no-knock? In fact, in the Breonna
Taylor case that wasn’t a no-knock warrant. They said they
knocked and waited 45 seconds and they went in.
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Here’s something that’s interesting. In the Breonna Taylor thing,
she was killed on March 13, 2020, in that—it was execution of a
search warrant just like this one.

Ms. PLASKETT. Breonna was murdered. Murdered.

Chair JORDAN. The time belongs to the gentleman.

Mr. BisHOP. The police officer—the first police officer was fired
June 20th. In September 2020, Louisville entered into a $12 mil-
lion settlement with the family.

Have you been made any overtures by the Department of Justice
to settle liability against the government on behalf of Mr.
Malinowski’s family?

Mr. CUMMINS. No, sir.

Mr. BIisHOP. In September, also, one of the police officers was in-
dicted for willful endangerment or wanton endangerment and a
second officer was fired in January 2021. A third officer was retired
in April 2021.

Oh, I left out in October 2020, grand jury testimony was leaked.
Later in 2021, DOJ indicted four officers and even now is retrying
one who—for the hung jury. I don’t understand the difference. I
don’t understand my colleagues’ reaction that this—

Ms. PLASKETT. If you would yield, I could share the difference
with you.

Mr. BisHOP. No, you've talked for a long time. I'm going to talk
during my time.

Ms. PLASKETT. OK. Then, I will tell you—

Mr. BIisHOP. Maybe, you can provide context for your egregious
double standard. No one that I recall on the Republican side when
the Breonna—by the way, you said this was interfering in the proc-
ess to have this hearing.

The first time Congress had a hearing was in June 2020, over
the Breonna Taylor episode. There was no concern about inter-
fering. The concern was about the use of this kind of tactic to enter
unnecessarily and jeopardize people’s lives. Now, suddenly that
seems to be of no concern whatsoever.

Can you account for that difference, Mr. Cummins?

Mr. CUMMINS. The facts are very similar, although that was a
drug investigation and under the case law they are allowed to go
in faster because of the potential for destruction of evidence.

Mr. BisHOP. Yes. So, in this case we’re talking about conduct
that the law would say is malum prohibitum, not malum in se.

In other words, the reason they entered this residence and jeop-
ardized this entire family including Ms. Malinowski, who has no al-
legations against her, and shot this man dead is because he didn’t
have the proper license for the business, they say he was engaged
in, and it’s even disputed about whether he was engaged in that
business.

Mr. CUMMINS. Correct.

Mr. BisHOP. In that case Breonna Taylor’s boyfriend was without
any contradiction engaging in illicit drug activity and receiving and
dealing. He was a drug dealer, and he was carrying it on in her
place of residence.

I can’t account for the gross disparity except that Americans hear
a lot and I hear a lot about concern about double standard of jus-
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tice. Is there a double standard of justice here, Mr. Cummins, in
those two episodes?

Mr. CUMMINS. There appears to be and that causes a loss of trust
in government and in these agencies.

Mr. BisHOP. Mr. Cleckner, the only place I see reaction besides
a hearing like this exposing stuff is that Attorney Generals across
the Nation have sued over the two rules—the engaging in the busi-
ness rule, that’s an issue here, I guess, really, and the pistol brace
rule.

Why is that the only recourse that people have, to have State At-
torneys general file litigation?

Mr. CLECKNER. I don’t understand your question, Congressman.
Are you saying that they should be—

Mr. BisHOP. My time has expired anyway. I wanted to get one
more. I've run out.

Chair JORDAN. Well, we can give you a chance if you want to re-
phrase the question.

Mr. BisHOP. Yes, if I can—thank you, Mr. Chair. If I can re-
phrase the question. Here’s what I'm saying.

Congress doesn’t seem to be able to do anything to press back
against this overreach, at least it hasn’t, including under Repub-
lican leadership.

The only thing that seems to be available to people for the gov-
ernment to do to provide recourse, is I see State Attorney Generals
out filing lawsuits in great numbers, 21 States—in one case, 24.

Is that the only recourse that people have—can expect from their
government in response to these kinds of abuses?

Mr. CLECKNER. It apparently is the only one they have but it’s
not what they should expect. We should expect that the adminis-
trative agency is reined in a little bit here.

Mr. BisHOP. Thank you, Mr. Chair.

Chair JORDAN. We'’re trying. We're trying.

The Chair recognizes the gentlelady from Texas for five minutes.

Ms. CROCKETT. Thank you so much, Mr. Chair, and the vigorous
back and forth regarding Breonna Taylor.

First, I do appreciate you being here and your answering of the
questions. I do want to make sure that before we go down this
road, I clarify some things that were different in the Breonna Tay-
lor case.

Second, the officers were considered to have botched what took
place on that day because they fired blindly into a home, meaning
that they initiated some sort of deadly force, and the only informa-
tion that they had was allegedly that this was the place of some
sort of drug activity.

At that point in time, you ended up having her boyfriend who re-
turned fire believing that someone was breaking in. It is very dif-
ferent when you are returning fire versus initiating fire and there
was no need to do so.

In addition to that, no-knock warrants and knock warrants are
basically a couple of seconds of difference, if 'm going to be honest.

One of the things that I worked on in the State legislature was
actually making sure that we could reform no-knock warrants be-
cause it is a risk not only to the people in the homes, especially
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in a State like Texas where everyone is allowed to have a gun, but
it’s also a huge risk to law enforcement.

So, being able to do this effectively—this is dangerous work that
law enforcement engage in every single day and I do want to be
clear that I am always sorry for the loss of life. I don’t care about
the race.

I don’t care about any of those things and, honestly, I believe in
the criminal justice system. I believe that if someone is accused of
something they should have their day in court.

So, I do want to say that I take issue with anyone losing their
life, period, even if it’s somebody that’s accused of a crime and I
believe that they should go through due process and have an oppor-
tunity.

In this particular set of circumstances, we know that if somebody
shoots at me—in fact, some would argue that last week I had a col-
league that decided she wanted to shoot at me—I'm going to shoot
back and that’s what happened here.

What'’s more frustrating for me in this hearing and what seems
to be a pattern, is that we continue to attempt to litigate pending
cases. We saw that one of the witnesses in the Trump trial.

He came and testified before us last week and then he went and
testified this week in front of the judiciary, and then we know that
this is still a pending case and I do want to afford an opportunity
for those that will be granted access to discovery, video, whatever
video doesn’t exist, as well as any statements, depositions, all those
things, some folk that have access to all the information and, ulti-
mately, if this needs to go to court having a jury that will make
a decision based on the facts and the evidence.

So, with that, I want to make sure that we move onto something
else, which is the reality that—in fact, let me do this before I run
out of time.

Mr. Chair, I ask unanimous consent to enter into the record
“97Percent’s Annual Gun Owner Survey,” October 2023 report
which details these and other statistics pertaining to gun owners’
views on commonsense gun control policies and I'm going to go
back up to what those views are.

Chair JORDAN. Without objection.

Ms. CROCKETT. Thank you so much.

The 97Percent, a bipartisan group of gun owners and nongun
owners which conducts research on gun safety policies, found that
with regarding to commonsense gun policies 86 percent of gun own-
ers, well over the simple majority, support keeping guns out of the
hands of violent criminals.

Seventy percent of gun owners say that they wish we would
enact some kind of gun reform. Sixty-six percent of gun owners, for
instance, think guns should be restricted on school grounds and 67
percent think that they should be restricted in government build-
ings, and I will tell you that I fall into those categories because I
am a licensed gun owner.

Yet, despite the majority of Americans and the majority of gun
owners, Republicans last week passed a bill out of the House that
eliminates States’ ability to regulate firearms on private property,
government buildings, playgrounds, and gun-free school zones.
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If that’s not hypocrisy I honestly don’t know what is, and it
doesn’t end there. As the party self-proclaiming itself as law en-
forcement’s biggest advocate and supporter Republicans on this
very Committee have introduced legislation to abolish the law en-
forcement agency entirely.

Ms. Sampson, I have a few yes or no questions. I may only get
to one. Yes or no, are you familiar with the role of ATF?

Ms. SAMPSON. Yes.

Ms. CROCKETT. To your understanding the ATF is in fact law en-
forcement, correct?

Ms. SAMPSON. Yes.

Ms. CROCKETT. Does ATF duties include preventing incidents, in-
vestigating cases, and recommending prosecution for issues of vio-
lent crimes and weapons for gangs and career criminals?

Ms. SAMPSON. Yes.

Ms. CROCKETT. Narcotic traffickers?

Ms. SAMPSON. Yes.

Ms. CROCKETT. Domestic and international arms traffickers?

Ms. SAMPSON. Yes.

Ms. CROCKETT. Armed human traffickers?

Ms. SAMPSON. Yes.

Ms. CROCKETT. Terrorists?

Ms. SAMPSON. Yes.

Ms. CROCKETT. With that, I will yield.

Chair JORDAN. Bryan Malinowski was none of those. The
gentlelady yields back.

The gentlelady from Florida is recognized.

Ms. CAMMACK. Thank you, Mr. Chair.

I am first and foremost very, very sorry, Ms. Malinowski. As the
wife of a SWAT medic, from one wife to another, I am deeply apolo-
getic, and I can’t even begin to understand the pain and suffering
that you and your family are going through.

My husband, as I said, who is a SWAT medic, when we heard
about this case, he was so thoroughly disgusted. and heartbroken.
That is truly, I believe, not a reflection on the good men and
women in law enforcement that intend to do their jobs the best
they can and we'’re so very sorry.

Mr. Chair, I'm also deeply disappointed that the discussion today
has been centered around ways to restrict constitutional rights to
law-abiding citizens instead of the mental health crisis that we face
in this country, which is a massive driver of crime in this country.

Also, very little has been talked about when we’re discussing the
overgrown, overly aggressive, and woefully inadequate Administra-
tive State.

So, with that, I'm going to jump right into Mr. Cleckner. Thank
you for returning back to Congress to provide testimony.

In a March 10, 2023, Judiciary Subcommittee on the Administra-
tive State you addressed the ATF stabilizing rule—brace rule. In
your testimony you said, quote,

This rule effectively gives the ATF the power to determine who is a felon

by the stroke of a bureaucrat’s pen. This is not an appropriate enforcement
of law. It is tyranny.

I agree with you.
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What is sad is that in this rule, we are seeing a microcosm of
what is happening at other Federal agencies. The American people
are under assault by the Biden Administration’s regulatory regime
from all corners of the Federal Government.

That is why I introduced the REINS Act. As many of you know,
the bill would address regulatory overreach by requiring every new
major rule proposed by Federal agencies be approved by Congress
before going into effect.

This is the reassertion of Article 1 authority that is how the
Founding Fathers intended, not unelected, nameless, faceless bu-
reaucrats arbitrarily dictating law. After all, we know that Ameri-
cans pay $2 trillion a year, in additional compliance costs—eco-
nomic loss—for this aggressive regulatory regime.

The stabilizing brace rule and ATF’s zero tolerance policy are
prime examples of regulations that not only impose compliance
costs on firearm retailers but infringe on Americans’ basic Second
Amendment rights.

So, I'm going to go down the line and I'm going to come right
back to you. Mr. Cummins, yes or no, should Federal agencies be
able to shift criminal statutes and rewrite law?

Mr. CUMMINS. No.

Ms. CAMMACK. Thank you. Ms. Sampson?

Ms. SAMPSON. That’s not what happened here. They're enforcing
a Congressional rule.

Ms. CAMMACK. I did not ask that. I asked for a yes or no. Should
Federal agencies be arbitrarily able to write law?

Ms. SAMPSON. No, and that’s not what happened here.

Ms. CAMMACK. Thank you. Mr. Graham?

Mr. GRAHAM. No, Congresswoman.

Ms. CAMMACK. Mr. Cleckner?

Mr. CLECKNER. No.

Ms. CAMMACK. Thank you.

Mr. Cleckner, my understanding is that this rule disregards
ATF’s own approval of stabilizing braces in 2012, correct?

Mr. CLECKNER. This current zero tolerance policy rule? I'm not
sure what you're asking.

Ms. CAMMACK. Regarding how they classified the pistol braces as
andaccessory, therefore, not subject to full ATF regulatory stand-
ards.

Mr. CLECKNER. Right.

Ms. CAMMACK. So, in the time since they approved them in 2012
to today ATF has done a full 180 on the issue and has chosen to
impose erroneous regulations on firearm accessories that were
originally intended for disabled veterans, correct?

Mr. CLECKNER. Uh-huh. That’s true, and on which people relied
?n their opinion when they were acting and they’re now in trouble
or.

Ms. CAMMACK. Absolutely. The owners of these firearms would
now be committing a felony if they did not register, surrender, or
destroy the accessory?

Mr. CLECKNER. Correct, which means their right to even possess
a firearm for the rest of their life is now gone.

Mls.?CAMMACK. Exactly. Did Congress ever approve this legisla-
tively?
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Mr. CLECKNER. No, ma’am.

Ms. CAMMACK. Can you quickly outline the specific penalties for
failing to register a pistol brace under this rule?

Mr. CLECKNER. Quickly, yes. Felony.

Ms. CAMMACK. Financial as well?

Mr. CLECKNER. Oh, for sure. Defending yourself, financial costs,
losing the right to protect yourself or have firearms in the future.
All those things.

Ms. CAMMACK. Right. So, now that this rule is being litigated in
the Fifth Circuit Court of Appeals considering the rule has criminal
implications, can you speak to the risks associated with circum-
venting the legislative process in this case?

Mr. CLECKNER. The risks now, going forward, are even compa-
nies don’t know what they’re supposed to do because it changes
back and forth so many times.

I think people are afraid, as someone said earlier, about what
they’re supposed to do, what they’re going to get in trouble with,
whose guidance they’re supposed to follow. It’s all unclear.

Ms. CAMMACK. I appreciate that, and I know my time is expiring.
I have a list of questions for you, Mr. Graham, that I will submit
for the record.

I think it is clear that what we are seeing today, particularly,
under the ATF is a gross overreach, a weaponization of the Federal
Government in its true form. It’s something that I think Repub-
licans, Democrats, and all Americans should be equally concerned
about.

With that, I yield.

Chair JORDAN. The gentlelady yields back.

The gentlelady from Wyoming is recognized.

Ms. HAGEMAN. I'm going to continue with that same line of ques-
tioning.

Mr. Cleckner, this Subcommittee’s last hearing, in fact, was on
the Biden Administration’s use of lawfare against political oppo-
nents and we have seen that play out in a variety of ways includ-
ing in the case that’s been ongoing in New York City as well as
what’s been happening in Georgia and Florida, etc.

Each and every ATF rule subjects more Americans to legal com-
pliance which, if ignored, even unknowingly, imposes criminal and
monetary penalties as well as additional fees and legal costs.

Mr. Cleckner, do you think that the rulemaking agenda is an at-
tempt to employ lawfare against Americans who stand for the Sec-
ond Amendment?

Mr. CLECKNER. I do.

Ms. HAGEMAN. OK. If so, what does that say about where we
stand when the Biden Administration considers its citizens who be-
lieve in and adhere to the Constitution as its political enemies?

Mr. CLECKNER. That is scary if that’s their motivation and it’s
very difficult to comply with for sure.

Ms. HAGEMAN. In December 2023, the ATF Little Rock field of-
fice received a case referral for Mr. Malinowski. In the same month
it opened its investigation and spent the next several months
surl\;eilling his activities including tailing him and placing trackers
on his car.
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I find this absolutely frightening that we have agencies who are
willing to go to this extent with a law-abiding citizen. The ATF
knew his movements, his schedule, where he was, and when he
was there and, therefore, the ATF knew when he was home and
when he wasn’t, meaning that the ATF decided to execute the
search warrant when he was home even though they knew that he
would have firearms in the home.

In fact, Mr. Cummins, you have uncovered the fact that the ATF
team members gathered to execute the search warrant the week
before the raid, but then changed their plan when they learned
that Mr. Malinowski would not be home. In other words, they
wanted him there and they wanted him there bad.

Mr. Graham, is this standard operating procedure for the ATF to
ensure that the target is there when they executed this kind of a
1iearct)x warrant or can they do it without the target being in the

ome?

Mr. GRAHAM. Madam Congresswoman, unfortunately, I have no
firsthand knowledge of the warrant process and/or how they are ex-
ecuted.

Ms. HAGEMAN. Well, Mr. Cummins, what about you? Do you
think that this would be standard operating procedure to wait until
the gentleman was there at 1:00 in the morning, knowing that he
had guns, versus just going ahead and executing the search war-
rant when he wasn’t there?

Mr. CUMMINS. Well, clearly, it’s a search warrant. He didn’t need
to be there. I think they definitely wanted him there and I think
that this does happen in Federal law enforcement quite a bit.

They want the target there because they want to surprise them,
and this is part of the reason they go at 6:00 in the morning. They
want to surprise them. They want them in their night clothes.
They want their hair to stand up.

They want them scared, angry, shocked, and then they want to
violate their Fifth Amendment right to not incriminate themselves
before they remember they have a Sixth Amendment right to call
their lawyer.

So, it’s a trifecta. They want to violate three constitutional
rights—the Fourth, Fifth and Sixth—all in one scoop and in this
case, it didn’t work out for them.

Ms. HAGEMAN. Well, and it seems to me that the overarching
issue here is that the government should have standards in place
to ensure the safety of all citizens in the conduct of its investiga-
tions and actions even when criminal activity is suspected.

In the case of execution of a search warrant for Mr. Malinowski
the ATF appears to have deviated from this premise and standards
which are in place and, in fact, ended up executing Mr. Malinowski
himself.

Mr. CUMMINS. That’s exactly right.

Ms. HAGEMAN. The Constitution secures our rights by placing
limits on the Federal Government’s power even when Americans—
ialn American citizen is suspected of being engaged in unlawful be-

avior.

As you just indicated, the Fourth Amendment secures citizens
against unreasonable search and seizure. The Fifth Amendment
ensures due process.
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The Sixth Amendment guarantees—has certain rights for crimi-
nal defendants and the Eighth Amendment provides against and
protects us against cruel and unusual punishment.

Mr. Cummins, is it fair to say that a responsible execution of a
search warrant is one of the primary mechanisms that we have in
place to guarantee an American’s rights in criminal proceedings?

Mr. CUMMINS. I can’t imagine what the British were doing to
people that would be worse than what happened to Bryan Mali-
nowski on March 19th that would have brought about the Fourth
Amendment to the Constitution.

Ms. HAGEMAN. Mr. Graham, do you have any recommendations
of how to address the situation we’re describing today to ensure
that this does not happen again? What kind of reforms should Con-
gress take up to make sure that we can protect Mr. Malinowski
and other people like him?

Mr. GRAHAM. Madam Congresswoman, once again, having lim-
ited exposure to the warrant process and/or the execution, I would
defer to Congress creating whatever laws, regulations, they deem
appropriate to be delegated to the appropriate enforcement agency.

Ms. HAGEMAN. Mr. Cleckner, what about you? What rec-
ommendations would you have?

Mr. CLECKNER. I agree with Mr. Graham. I think Congress’ over-
sight here is really important. I think what you asked me earlier
about the Administrative overreach is these Administrative agen-
cies specifically going against what Congress has put into place like
the Gun Control Act or like the willfulness requirement.

Ms. HAGEMAN. Between the bump stocks and the pistol braces
and those things what we have are agencies who are intentionally
adopting vague rules and regulations to criminalize lawful and un-
constitutional conduct. It needs to end.

I appreciate you all being here. I am sorry for your loss as well,
Ms. Malinowski. We have to expose these types of activities so that
we can prevent them from happening in the future.

With that, I yield back.

Chair JORDAN. The gentlelady yields back.

I would just let the witnesses know we have just a few more min-
utes. Mr. Davidson, I don’t know if Mr. Fry will be able to join us,
and then a couple of comments or minutes with Ms. Plaskett, the
Ranking Member, and myself and then we’ll be done. So, if you
need a break, obviously, let us know but we should be done here
in the next 1five minutes is sort of the goal.

The gentleman from Ohio is recognized.

Mr. DavIiDSON. I thank the Chair and thank our witnesses and,
Ms. Malinowski, please accept my sincere apologies and deepest
sympathies.

This is something that was avoidable and I'm encouraged, frank-
ly, because I hear colleagues that were once highly concerned about
warrant practices and held hearings when they were in the major-
ity about criminal justice reform may actually be willing to do it
instead of politicizing it.

I felt as a guy who was not part of the Judiciary Committee—
I'm on Financial Services and Foreign Affairs—and only on this be-
cause we have seen abuses of the Fourth Amendment that creep
into your financial privacy.
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We have seen weaponized government go after every kind of
nook and cranny they can for what have historically been viewed
as law-abiding citizens. Restraints against general warrants—so
John Adams said, “general warrants swept up whoever might have
been present in the square on certain days.”

These kinds of things that went on are part of what led to the
revolution. So, it was an abuse of privacy. If you look at it, part
of the concern for warrants is that they don’t take the least risky
means possible, which does expose officers to risk.

It exposes not just people that maybe you do have probable cause
to suspect a crime, but it exposes their family members and others
to unnecessary risk, and maybe there is a way that we should look
at the intent of the Fourth Amendment, that it would minimize the
risk here.

It seems that there was a much less invasive way to solve the
crime that was alleged here, and you would think that because of
the Biden Administration’s focus on this crime that this was the
big crime wave that’s sweeping the country, that apparently the
only reason we have guns on the street are because people like Mr.
Malinowski that—but for Mr. Malinowski and people like that the
streets would be safe in Washington, DC.

People wouldn’t be getting carjacked and robbed at gunpoint.
Chicago wouldn’t see massive waves of murders. It’s pistol braces.
{)t must be the pistol braces because they’re going after the pistol

races.

There is no basis in terms of the crime that the Biden Adminis-
tration is going after, and I think that’s why the public is so con-
celerned. You're targeting people in part, because of political ide-
ology.

President Biden’s recent Executive Order concerning firearms
dealers was described by the White House themselves as getting,
quote, “as close to universal background checks as possible without
additional legislation.”

I do not recall Congress voting on universal background checks.
On the contrary, this is a bureaucrat at an agency passing pseudo
laws—fake laws—and they’re using them to effectively force de-
fendants to spend their treasure defending against a crime that
hasn’t even become crime in the normal way by law.

So, Mr. Cleckner, what steps can be taken to defund and defeat
these fake laws originating at the ATF in particular?

Mr. CLECKNER. I think Congress needs to hold them accountable.

Mr. DAVIDSON. To point that out one of the main ways we do
that is with appropriations. So, it’s not just whether they’re funded,
but what can they do with the funds and part of that is timely.

We're going back into appropriations. Having passed on holding
accountable the agency this time, hopefully, we’ll find the resolve
to do that this time in the next path.

Mr. Cummins, I just wanted to close out with you because you're
highlighting an important case. You've had a background where
you are familiar with the warrant process and I think not just here
in this case you pointed out, look, it is a practice.

Is it good practice to knock at 6 a.m., and come in and—you
would think that—El Chapo maybe no-knock warrants. There’s a
time and a place. How do they weigh the right time and place for
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those kinds of tactics versus maybe less intrusive, less risky tac-
tics?

Mr. CUMMINS. Well, we have given great deference to law en-
forcement to choose their tactics and we are concerned about law
enforcement officers’ safety and so that’s a good reason to do that.

I do believe we have over militarized our law enforcement. I have
great concerns about that. I think we do that this way too often,
and we need to take a hard look at it.

In this particular case, I don’t think they did it lawfully at all
and there’s zero justification. Even that said, law enforcement does
this kind of thing quite a bit.

Mr. DAVIDSON. You point out that there’s surveillance for a
while. It wasn’t like an exigent circumstance—there wasn’t evi-
dence that was going to be flushed down the toilet or disposed of.

There was evidence that would be physically present onsite and
there were lots of periods of time where Mr. Malinowski was in a
place where he could have been detained and questioned, could
have been brought to the residence or could have been caught as
he’s walking into or about to walk out of a home.

So, there were lots of less invasive means and I just hope that
we can find a way in statute or in practice to be able to say let’s
do it that way more often and let’s not violate the civil liberties of
our citizens.

With that I yield back.

Chair JORDAN. The gentleman yields back.

The Ranking Member is recognized for closing comments or ques-
tions.

Ms. PLASKETT. I just want to thank the witnesses for being here.

Ms. Malinowski, I see the pain that you are still in, and I pray
that there’s resolution for you and your family, and I thank you
that I see that you have a support system with you. Thank you to
those who are there with you providing that support to you in this
time.

I have nothing at this time further. I would, however, request
and introduce for the record the Demand of two letters sent to
Point Blank Firearms.

Being on the Demand two letter program for two years in a row
means that a business sold 25 or more firearms than a business
here that were connected to a crime.

Chair JORDAN. Without objection.

Ms. PLASKETT. Thank you.

Then, I would also remind my colleagues about that appropria-
tions process, that removing funding from ATF individuals on this
Committee who pass or want to have laws passed such as the
elimination of ATF, and the abolition of ATF is not the way to sup-
port regulating guns in this country—that we need to do this com-
prehensively. A step in the right direction was the bipartisan gun
legislation that was passed in 2022.

There’s more work to be done, and with that, I yield back.

Chair JORDAN. Mr. Cummins, when government changes the
rules without a vote of Congress is that the weaponization of gov-
ernment?
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When you have these agencies unilaterally change the law with-
out a vote of the Legislative body, would you call that the
weaponization of government?

Mr. CUMMINS. It seems that way to me.

Chair JORDAN. Mr. Cleckner, would you agree?

Mr. CLECKNER. I do.

Chair JORDAN. Mr. Graham?

Mr. GRAHAM. Chair, that’s a department doing what they’re di-
rected to do, sir.

Chair JORDAN. OK. Let me say this. So, when the ATF unilater-
ally changed the definition of what a pistol brace and how that
worked, and overnight made law-abiding citizens then felons—you
either have to turn the gun in or you're a felon—is that the
weaponization of government, Mr. Cleckner?

Mr. CLECKNER. It sure is, especially when we don’t know that
every American that had one of those got the message.

Chair JORDAN. Exactly. The same thing seems to be happening—
seems to have happened in the case of Mr. Malinowski.

The ATF decided to change the definition of what an FFL—what
a licensee was from principal livelihood to someone who’s earning
a profit, but it’s even worse because they didn’t have the definition
changed and enacted when this terrible incident happened with
Mr. Malinowski.

That, to me, is the weaponization of government, unilaterally
making changes without it going through the Legislative Branch of
government the way our system is supposed to work—the checks
and balances how theyre supposed to work—and in the case we're
talking about so much today they hadn’t even fully made that
change.

They didn’t even follow their own rule, for goodness sake, and we
have an American who’s no longer with us because of that.

Mr. Cummins, a response?

Mr. CUMMINS. I agree with everything you said.

Chair JORDAN. Let me ask you one other question. Was the Little
Rock police involved in the raid on the Malinowski home?

Mr. CUMMINS. We know they were present. We don’t know ex-
actly what their role was. There were 10 carloads of agents at the
house.

Chair JORDAN. We have seen the video of all the carloads coming
from the Wal-Mart parking lot to the Malinowski neighborhood. We
have seen that video.

Were the Little Rock police officers wearing body cams on the
morning of this raid on the Malinowski home?

Mr. CUMMINS. According to what we have been told nobody had
body cams on even though Little Rock police are equipped with
body cams.

Chair JORDAN. That was my next question. They're supposed to
wear them, the Little Rock—

Mr. CUMMINS. It’s my understanding. I'm not 100 percent sure
about that.

Chair JORDAN. Do you believe that the ATF told Little Rock po-
lice officers not to have their body cams on or not to have them en-
gaged?
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Mr. CUMMINS. When the local PD is supporting a Federal agency
typically they’re taking orders from the Federal agency. So, I would
presume—I don’t know—that ATF instructed them to not wear it.

Chair JORDAN. That would be a logical presumption. As a guy
who is a former U.S. Attorney the way it works Federal law en-
forcement—

Mr. CuMMINS. That’s consistent with my understanding of how
those relationships work. '

Chair JORDAN. Again, we're back to the question you asked in
your opening statement a couple hours ago. Why?

Why would ATF tell Little Rock, don’t follow your own rules?
We'’re not going to follow our rules. We don’t want you following
your rules. We don’t want any video footage of what we’re about
to do at the Malinowski home, an upstanding citizen by all ac-
counts—your whole testimony—highest paid official in Little Rock
municipal government.

Why would they do that?

Mr. CUMMINS. We have no idea.

Chair JORDAN. Yes, but we got to find the answer to that because
this is the weaponization of government if I've ever seen it.

We thank you all for being here today, for your testimony, and
I got to say something official here before we close our hearing.

That concludes today’s hearing. We thank our witnesses for ap-
pearing before the Subcommittee today. Without objection, all
Members will have five legislative days to submit additional writ-
ten %uestions for the witnesses or additional materials for the
record.

Without objection, the hearing is adjourned.

[Whereupon, at 12:20 p.m., the Subcommittee was adjourned.]

All materials submitted for the record by Members of the Select
Subcommittee on the Weaponization of the Federal Government
can be found at: https://docs.house.gov/Committee/Calendar/
ByEvent.aspx?EventID=117338.
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OVERSIGHT OF THE BUREAU OF ALCOHOL,
TOBACCO, FIREARMS, AND EXPLOSIVES

Thursday, May 23, 2024
HOUSE OF REPRESENTATIVES

COMMITTEE ON THE JUDICIARY
Washington, DC

The Committee met, pursuant to notice, at 10:09 a.m., in Room
2141, Rayburn House Office Building, the Hon. Jim Jordan [Chair
of the Committee] presiding.

Members present: Representatives Jordan, Issa, Gaetz, Biggs,
McClintock, Tiffany, Massie, Roy, Bishop, Spartz, Fitzgerald,
Bentz, Cline, Armstrong, Van Drew, Nehls, Moore, Hageman, Lee,
Hunt, Fry, Nadler, Johnson, Swalwell, Jayapal, Correa, Scanlon,
Neguse, McBath, Dean, Ross, Bush, Ivey, and Balint.

Chair JORDAN. The Committee will come to order. Without objec-
tion, the Chair is authorized to declare a recess at any time.

We welcome everyone to today’s hearing on Oversight of the Bu-
reau of Alcohol, Tobacco, Firearms, and Explosives.

The Chair now recognizes the gentleman from Arizona to lead us
in the Pledge of Allegiance.

ALL. I pledge allegiance to the Flag of the United States of Amer-
ica, and to the Republic for which it stands, one Nation, under God,
indivisible, with liberty and justice for all.

Chair JORDAN. We will begin the hearing with opening state-
ments. The Chair recognizes himself.

The government is not supposed to change the rules without a
vote of Congress. The Executive Branch executes the laws; the Leg-
islative Branch passes the laws, but when you bypass that format,
v:lhich is exactly what the ATF has done, you get all kinds of bad
things.

First, it was the pistol brace rule. November 26, 2012, the ATF
told the inventor of the pistol brace, quote, “he would not be subject
to the National Firearms Act,” but last year they changed the rule.
After 12 years changed the rule. By the way, the pistol brace was
put together to help disabled veterans be able to shoot, be able to
practice and shoot at the range. Now, with the rule change if you
don’t turn it in, get rid of it, you become a felon.

Then, there was a policy change that the ATF enacted. The ATF
now says if a Federal firearms licensee makes a mistake on the
form, even if it is a clerical mistake, well, that now equals a, quote,
“willful falsifying of records” and they could lose their license. In
fact, 157 FFLs lost their license last year in this gotcha game that

1)
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the ATF is playing with people who are in the business of selling
firearms.

The pressure to deal with what—the ATF comes out and finds
you made some mistake on a form, many people just voluntarily
giving up their FFL: 24 in 2021, 69 in 2022. Eighty people last year
gave up their license versus dealing with the hassle from the agen-
cy that is supposed to help them comply, not put them out of busi-
ness.

Finally, there is the new definition of who actually needs a Fed-
eral firearms license. Since 1968, the definition said it had to be
your principal livelihood, your principal livelihood in the business
of selling firearms. You needed that. If you were doing that, you
needed an FFL. This past Monday a new definition was put in
place. It said, “if you are earning a profit.” The ATF can’t really
define what that means. You sell one gun to your cousin, made
$10, made $50 on the sale of a gun, two guns to someone, or 10
guns. In fact, they couldn’t even tell the court how it works, this
new definition.

When you make up the rules as you go, bad things happen. You
lose your livelihood for a clerical error, you become a felon for a pis-
tol brace they told you was legal for 12 years, and you might even
get shot. That is what happened to Bryan Malinowski just two
months ago. We have Bryan’s widow with us today. She was here
with us yesterday. Heard some powerful testimony from U.S. Attor-
ney Bud Cummins who represents the Malinowski family. In fact,
I am going to read from Mr. Cummins’ testimony that he gave in
this room yesterday.

It is legal to buy, trade, and sell guns without a Federal firearms license
if you are a collector or hobbyist, but at some point the ATF decided that
Bryan Malinowski had crossed a murky line and he was no longer a
hobbyist. Because of that, the ATF concluded he was required to purchase
a $200 Federal firearms license before he sold anymore guns.

I call it murky because there is no bright line test. It is truly subjective.
One thing seems certain: Bryan Malinowski received no warning. His fam-
ily, his friends, and his work colleagues would all guarantee you he loved
his career and he would have never knowingly jeopardized it over a week-
end hobby.

His real job, his main job, and his only job was he ran the Bill and Hil-
lary Clinton Airport in Little Rock, Arkansas, highest paid official in the
municipal government, made $260,000 a year. On March 19th at 6:01 a.m.,
over one hour before sunup 10 carloads of the ATF agents and Little Rock
Police Department officers came to the Malinowski home to execute their
search warrant. Not an arrest warrant. Search warrant.

At 6:02:46 a.m., the ATF agents in full SWAT gear approached the front
door. They had a piece of tape ready to cover the camera lens of the door-
bell camera, which they did. Next, Ms. Malinowski heard only a loud crash
as her front door caved in. Her husband Bryan woke up to the sound of
the crush, found a pistol, loaded a magazine, and left the bedroom to inves-
tigate.

Bryan warned his wife to stay behind in the bedroom, but Maer stub-
bornly followed him down the hallway. The ATF apparently killed elec-
tricity to the home. The front room was usually well lit at night, but Ms.
Malinowski saw only darkness as she peered down toward the front
entryway. She could only see shadowy outlines of presumed home invaders
standing in her front hallway. That is what Bryan saw too.

Bryan fired a few shots at the intruders’ feet to drive them back out of
the front door. The ATF shot Bryan in the head. His wife was standing
inches away from him. A mere 57 seconds. Fifty-seven seconds elapsed from
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the time agents covered the doorbell. camera until gunshots erupted and
Bryan was fatally wounded. 6:02:46 to 6:03:43 a.m.

Agents immediately dragged Ms. Malinowski into the front yard. She was
barefoot wearing minimal night clothing and the temperature was 34 de-
grees. They locked her in the back seat of a car and detained her there for
four hours, refusing her many requests to check on her husband, her hus-
band she had just seen shot, wouldn’t allow her to get clothes, or even use
the neighbor’s bathroom.

Even though policies have been in place at both the ATF and the Little Rock
Police Department for the past three years requiring the use of body-worn cam-
eras when executing any search warrant, the Department of Justice tells us
that no body cameras were used.

If this isn’t the weaponization of government, I don’t know what
is. I don’t know what is.

Mr. Dettelbach, we are going to have questions about this and
a host of other things the ATF has done under your watch. A host
of other things. We appreciate you being here today. We appreciate
you taking our questions, but there are going to be tough questions
from folks on our side. We have a video I would like to show
which—just so—it is a minute-and-a-half, but it first shows the
ATF agents assembling in the Walmart parking lot a week before
March 19th when they were going to execute this search warrant,
again pre-dawn hours a week before, but decided not to because
they realized Mr. Malinowski wasn’t home. Then, it shows what
happened a week later as they approached the Malinowski home.
So, let’s run the video.

[Video played.]

Chair JORDAN. The Chair now recognizes the Ranking Member
for an opening statement.

Mr. NADLER. Thank you, Mr. Chair. Mr. Chair, we last conducted
an oversight hearing of the Bureau of Alcohol, Tobacco, Firearms,
and Explosives, or the ATF, just over one year ago. Since that time
a few things have changed, and a great many things have stayed
the same. Let’s begin with what has changed.

Last month the Attorney General signed an ATF final rule clari-
fying who was, quote, “engaged in the business,” of selling firearms
and who must therefore obtain a license to sell firearms and con-
duct the necessary background checks. This rule implements a
change in this definition made by Congress when we passed the Bi-
partisan Safer Communities Act, the first significant piece of gun
violence prevention legislation in nearly 30 years.

Prior to the passage of the BSCA a person was, quote, “engaged
in the business,” of selling firearms if they did so, quote, “with the
principal objective of livelihood and profit.” Under the new law a
person is engaged in the business of selling firearms if they do so,
quote, “to predominantly earn a profit.”

In finalizing this new rule ATF has adhered to its directive from
Congress and has ensured that the ATF regulations are consistent
with the definitions we updated through this historic legislation
that makes Americans safer.

Importantly, the new definition and the new rule ensure that
more gun sales, including those at gun shows or through the inter-
net, include a background check, a life-saving tool that keeps guns
out of dangerous hands. These changes are the only significant ex-
pansion of the Federal background check system since it was estab-
lished in the Brady Handgun Violence Prevention Act in 1993.
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The Department of Justice estimates that there are over 20,000
unlicensed sellers who were taking advantage of ambiguity in the
law and who will now have to obtain a license and conduct back-
ground checks.

Yesterday, in a related hearing Republicans argued that this new
rule is being used to target individuals who are merely selling a
gun from their personal collection or who occasionally buy and sell
guns as part of a hobby. This is false. The rule, quote,

Expressly recognizes that individuals who purchase firearms for the en-
hancement of a personal collection or a legitimate lobby are permitted by
the Gun Control Act to occasionally buy and sell firearms for those pur-

poses or occasionally resell to a licensee or to a family member for lawful
purposes without the need to obtain a license.

The final rule also states that, quote,

Nothing in this rule shall be construed as precluding a person from lawfully
acquiring a firearm for self-protection or other lawful personal use.

The law and the rule do not impose any new requirements on those
who are merely selling a firearm to a neighbor, a friend, or a fam-
ily member, or those who collect and occasionally sell firearms as
part of their hobby.

Rather than targeting innocent lobbyist sellers this rule will per-
mit—I am sorry, will prevent illegal gun sellers from profiting off
gun trafficking. This comes at a critical time given that the ATF’s
National Firearms Commerce and Trafficking Assessment revealed
that unlicensed gun sales were contributing more and more to the
flow of firearms into the black market and unsurprisingly becoming
a leading source of crime guns.

The second new development since we last heard from the ATF
Director Dettelbach is that Republicans used their control of the
House to enact significant cuts to several critical law enforcement
agencies including the Department of Justice, the FBI, and the
ATF. We knew this was coming because Republicans have been
forthright in their determination to defund, intimidate, and ham-
string the agency so that it can no longer effectively do its job and
protect Americans from violent crime.

Republicans’ own messaging documents actually celebrate the
seven-percent cut to the ATF, the law enforcement agency respon-
sible for protecting communities from gun violence, stopping gun
trafficking, and ensuring lawful and responsible gun ownership.

This brings me to what is still as true today as it was over a year
ago when we last conducted an oversight hearing of the ATF. The
ATF is still the primary Federal agency tasked with keeping guns
out of the wrong hands and it is still doing that important work
even with the budget cuts forced through by House Republicans.
The ATF is still providing vital resources that help State and local
law enforcements solve crimes and prevent gun violence.

The ATF is still the only agency in the country that is able to
trace crime guns helping law enforcement determine how a gun
came to be owned and used in a violent crime.

The ATF is also still the only agency that provides local, State,
Tribal, and Federal law enforcement with ballistic imaging anal-
ysis, a critical tool that could help solve crime and prevent further
gun violence. It provides this assistance at no cost to its law en-
forcement partners.
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Despite the significant value that the ATF provides to State and
local law enforcement, Republicans have defunded the agency and
they repeatedly seek to unravel its regulations through litigation,
Congressional Review Act resolutions, and frivolous investigations,
even when the ATF is merely following the law as directed by Con-
gress. Some Republicans have even introduced a bill to abolish the
ATF altogether.

The majority says that it stands with law enforcement, so why
does it seek to abolish the only law enforcement agency with the
capability of tracing crime guns? The majority says that they sup-
port State and local police, so why do they attempt to starve the
agency that provides State and local police officers with so many
critical resources to solving crime including homicides, gun traf-
ficking, and organized crime? Why do they oppose commonsense
protections like background checks and red flag laws favored by
State and local police agencies nationwide?

The answer lies in another part of the ATF’s responsibilities:
Making sure that gun dealers follow the law by conducting back-
ground checks, refusing to sell to those who are not allowed to have
firearms, and keeping records so that crime guns can be traced.
The overwhelming majority of gun sellers have no problem fol-
lowing these laws, but when gun dealers willfully refuse to follow
them, it is the ATF’s responsibility to revoke their license to sell.

Republicans’ priorities are clear: They would prefer to keep every
gun store in the country open, even those that willfully violate the
iaw, rather than to let the ATF save lives simply by enforcing the
aw.

This brings me to the final thing that is still the same since our
last oversight hearing. It is still the case that we are losing more
than 100 Americans to gun violence every single day. Even without
counting suicides we have already lost more 6,000 Americans to
shooting so far this year. That includes 88 young children, 454
teens, and 30 law enforcement officers who were killed by gunfire
just this year.

Democrats have put forth a range of solutions to prevent gun vio-
lence, to support law enforcement, and to solve crimes, but since
they took control of the House our Republican colleagues have not
advanced a single bill that would make Americans safer from gun
violence. Instead, they have continued to push for unfettered access
to assault weapons, concealable rifles, and ghost guns, and to abol-
ish the very agency tasked with preventing gun crimes.

As Republicans continue to seek freedom from gun regulations,
we will continue to seek communities free from gun violence.

Director Dettelbach, thank you for appearing here today to talk
about the important work that the ATF does to keep Americans
safe. I look forward to your testimony and I yield back the balance
of my time.

Chair JORDAN. The gentleman yields back.

The 1.4 billion in 2022, 1.6 billion in 2023, and 1.75 billion 2024.
Hardly a cut to their budget.

Without objections, all other opening statements will be included
in the record.

We will now introduce today’s witness. Mr. Dettelbach is the Di-
rector of the Bureau of Alcohol, Tobacco, Firearms, and Explosives.
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He was sworn in on July 13, 2022. We welcome our witness and
thank him for appearing today.

We will begin by swearing you in. Would you please rise and
raise your right hand?

Do you swear or affirm under penalty of perjury that the testi-
mony you are about to give is true, correct to the best of your
knowledge, information, and belief, so help you God?

Mr. DETTELBACH. I do.

Chair JORDAN. Let the record reflect that the witness has an-
swered in the affirmative.

Thank you. You can be seated.

Please know your written testimony will be entered into the
record in its entirety. Accordingly, we ask that you summarize your
testimony. Director Dettelbach, you may begin.

STATEMENT OF THE HON. STEVEN DETTELBACH

Mr. DETTELBACH. Chair Jordan, Ranking Member Nadler, the
Members of the Committee, when I testified last year I said it was
my great honor to lead the dedicated employees of the ATF. This
year I'll repeat that statement and add that agents run toward
gunfire to protect strangers, and our staff works day and night to
support our mission. Their work in the last year has been nothing
short of spectacular.

As I stated last year, the level of violent crime in America is un-
acceptable, however due to the hard work of these heroes and our
partners we have made significant progress in making communities
safer. Last year our Nation had one of the steepest single year de-
clines in violent crime in its history. Murders down nearly 13 per-
cent across 175 cities. This doesn’t happen by accident. It is the re-
sult of hard and very dangerous work.

In 2022, Federal weapons convictions hit a record high according
to recent reporting. In 2023, the ATF’s criminal enforcement efforts
were up again. We indicted even more cases and increased convic-
tions by 8.5 percent and the cases that we do make an impact be-
cause we focus on removing the most violent offenders from our
streets. This progress tells us the strategies are working. It is not
the time to let up now.

The ATF’s data-driven support helps law enforcement lock up the
trigger pullers and stop the flow of illegal guns to them from traf-
ficking. We must go after both the shooters and the criminals.
Both. That is the only way we will continue to drive down firearms
crime.

Firearms trafficking is not a victimless crime. Those who illegally
arm violent people: Gang members and drug dealers, they are re-
sponsible for the violence that follows. A recent ATF report shows
that 60 percent of trafficked firearms go to convicted felons, prohib-
ited people, and thousands of these trafficked guns are used in
murders and shootings. Further, the most common type of firearms
trafficking now is dealing firearms for profit without a license.

In Midland-Odessa, Texas, for example, in 2019 a man who
couldn’t pass a background check from a licensed dealer instead
went and got a gun from an illegally unlicensed firearm dealer. The
result, a deal in a parking lot, a mass shooting. Seven dead, twen-
ty-five shot, three police officers, and a seventeen-month-old child.
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These types of crimes prompted Congress to pass the Bipartisan
Safer Communities Act two years ago. The law provided new tools
to hold firearms traffickers accountable. Since then, the Depart-
ment of Justice led by the ATF and prosecutors has charged nearly
500 defendants under those new provisions.

Motivated by cases like the murders in Midland-Odessa Congress
also included a specific provision expanding who must obtain a
Federal license to deal firearms and therefore crucially who must
conduct background checks before selling those guns.

Last month, the ATF used the authority Congress delegated to
it to issue a final rule on being, quote, “engaged in the business of
firearms dealing.” This rule helps to identify those who must be li-
censed under Congress’ law and is designed to raise compliance
with the statute Congress wrote.

Even with our progress the toll of gun violence remains crushing.
More than 40,000 people died from gun violence last year. Another
36,000 suffered grievous wounds or wounds from gun violence.
Those are not just numbers. We all know—we agree those are real-
ly people. They’re parents, they’re brothers, theyre sisters, and
they’re children. In fact, the leading cause of death for American
children is gun violence. Not cars, not cancer, and Guns. That is
unacceptable.

We're reminded too often. It was two years ago tomorrow, in fact,
that a shooter opened fire at Robb Elementary School in Uvalde,
Texas murdering 19 kids, two teachers, and shooting 17 others. We
know there’s been so many other tragedies like this.

Last, but not certainly least, as we commemorated Police Week
last week, we’re reminded that all too often victims of firearms vio-
lence carry the badge. Last year, 49 brave officers were killed in
the line of duty by gunfire. This year, that number is already at
22 including four officers in North Carolina—went to the funeral—
gunned down while executing a warrant at the home of a firearms
violator.

We have to support law enforcement together including giving
law enforcement the resources we need to protect Americans.
Again, now is not the time to let up. We know what works. The
data are supporting it. It’s time to double and triple down together
on our efforts to save more lives.

Mr. Chair, Mr. Ranking Member, and the Members of the Com-
mittee, I look forward to your questions.

[The prepared statement of the Hon. Dettelbach follows:]
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Good moming, Chairman Jordan Ranking Member Nadler, and menibers of this
Committee. Thank you for inviting me to téstify before you today. When T testified hefore you &
year ago, I'said that it is.my great honor to represent the dedicated empldyees of the Bureau of
Alcohol, Tobacco, Firearms and Explos:ws (ATF).who wotk tirelcssly to’ protect the American
people from wviolent crime. That is truer today than ever. Edch day, across the country, ATF:
emiployees are making a real impact'in the fight ngmnst violent crime. They‘act with great courage,
pcrscverance professionalism, and integrity, and { &m extremely proud of, and humbled by, thiéir
service and commiitment,

Last year, the United States saw one of the steepst declines in.violent crime:in our history.
Thie extraordinary efforts made by ATF our law enforcement pariners, and this Administration’s
comprehenswe vmlem crime. reductlon pohcncs resulled in double digit drops in vnolcm crlmc ratcs
cities, down, formstance 11:5% in Néw York, 15. 5% i Los Angeles 12:7% inc Chlcago and, 20%
in Baltimore. [ have vusned these places and worked with our law enforcement partners there: They
believe, and I agreg, that thls,progrcs_s tells us that our strategies are working, and that it is not time:
to letup; it is time to double and tripledown on these effarts so that this decling continues. At ATF,
that means ramping up our efforts using eviderice-based, data-driveii violent crime strategies to.
{1) identify and disrupt thie trigger puliers who drive violence within our communities, and (2) stop
the flow of firearms to the illicit markét, where they far too often'end up'in the hands of those. same
trigger pullers or-other individuals the law says cannat have theni.

This is an especially important point to make loday,xhe day before the fwo-year anniversary:
of the Robb Elementary School mass shooting in Uvalde, Texas, which claimed the lives of 19
children and two téachers and injured 17 othiers. In the. wake of that tragedy, Congress passed the:
Bnpamsan Safer Gommunities Act. (BSCA), Among otfier goals, that iaw contdined specific
provisions aimed at helping law" enforcement. including ATF, prevent the illegal movement of
firearms into the-hands of prohibited individuals. These bipartisan. common-sense efforts make a.
real difference, as they provide thie invilugble law enforcement fools necessary to help identify,
disrupt, and dismanile the root causes-of gun.crime:

2
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Every day, together with our federal, state, local, Tribal, and tertitorial law enforcement.
partners, ATF seeks to use these legal tools supplied by Congress to keep our commuiities safe
from gun crime. Together with our law enforcement partners, ATF does this, including by:

Enforcing the New Criminal Provisions in the- Bxpamsnn Safer Communities Act. In.
June of 2022, Congress passed thie BSCA, which gave ATF riew criminal statutes—straw
purchasmg, 18 U'S;C. § 932, and firearms rraﬂ' ckmg, 18US.C.§ 933—to protect the public from
gun crime by Kolding thosc accused of supplying illicit weapons accountable. Since the BSCA’s
enactment, the Department of Justice has charged over 480 defendants under BSCA’s new straw
purchasing and firearms trafficking provisionis. At ATF, these new fools are.allowing our spécial
agents to go after the criminals who'flood our streets with weapons and put guns in the hands of
individuals who are prohibited by law from having them, Just last month, for example, ATF used
the BSCA to help;

. Bring straw purchasing charges against tliree Texas men for their alleged
role’in purchasing firedrms and transporting them to a Mexican drug canel

. Securé an 84-month prison sentence for an Ohio #fian who piéaded guilty to
being-engaged in the business of dealing in firéarms without a license and
firedrms trafficking after sclling over 35 firearms.2

o Obtain 'a 23-year piison sentence for an lowa man, who was chaiged,
together with ten other menibefs of a criminal street géng involved in the
distribution of fentanyl, straw purchasing, firéarms trafficking, and’
possession of machineguis, for his role in an investigation that involved 92
firearms.?

“Engaged in the Business” Rulemuking, In enacting thie BSCA, Congress also chose tor
expand the category of people who must obtain a license and, therefore, conduct background:
checks before selling firearnis. Decades ago, in the 1960s, Congress decided that ariyone engaged.
in the busincss of dealing fircarms for profit was réquired to get a federal license. In the 1990s,

! See USAO $.D. Téx. Press Release, Thirée indiicted for Providing Firéarms to Cariel del Noreste,
(April 30, 2024) available at www justice.goviusao-sdtx/prithree-indicted-providing-firearms-
cart el-del-ngrest

2 See USAO N.D. Ohio Press Reledse, Local Men Sentenced to Imprisénmenit for Hlegal
Trafficking I Firearms; (Apsil 19, 2024) available ai wwwjustice gov/usao-ndoh/pr/iocal-men-
entenced-xmpnsgnmem-nllegn]-tmﬂichng-f irearms.

3 See USAO $.D. lowa Press Release, Defendants Charged in Joint Iederal, State, and Local.
Imvestigation of Fireariis 1rqﬁ' cking aud Drug Distribution; (July 21, 2023) mallable at

sdi d fed nd-1

firearms- trafﬁclnng See also USAO SD. lowa Press Reléase, OMB Gang Member Sentenced on

Firearms Trafficking and Fe entcnyl Distribution- -Charges 10 276 Months in Federal Prison (April

8, 2024) available ar www justice gov/usao-sdia/pr/omb-gang-member-sentenced-firearms-
at’ﬁgkmg-and -fentdnyl-distribution-charges-276

3
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Congresy added a crucial requlmmenl that those federal licensees nin background checks when
they scll guns, a systeim that has since prevented millions of felons drid othier prohibiled people
from buying a gun. In the BSCA, Congress expanded the category of pedple who must obiuin a.
license and conduct background checks before selling firearms by taking changes to the definition
of “engaged in the business™ as a dealer in firearms.

‘Wicit unlicensed dealing, fircarms trafficking, and straw purchasme ate not victimléss
crines. If you illegaliy help arm violent people, then you too ate responsibie for the violence that
far 100 oflen follows. Unfortunately. the. data, and our common sense, tell us that therc is & large
and growing illicit market in firearms that are being sold by people who are in fact engaged in the:
business of dealing fitearms, but doing so without a license. From 2021 to 2023, federal
prosecutions for unlicensed firearms dedling increased by 53%. A retent ATF study. in fact,
confirmed that, even before the BSCA expanded the definition of “engaged in fhe business,™
uillicensed dealing was skyrocketing as a factor contribufing to the itlicit flow of fircarms. This
public safety issue, resulting in cases like the 2019 mass shooting in Midland-Qdéssa that killed
seven and'injured 17 morg, including three police officers, was onc of the reasons Congress passed
the BSCA.

Just last month, ATF used the authority delegated under the Gun Control Act (GCA), as.
amended by the BSCA, to issue-a Final Rule with a regulatory “Definition of ‘Engaged in the:
Business.™ This Final Rule was promiulgdted pursuant to the full noticé-and-comment provisions
of the Administrative Procedure Act, The Depaitment of Justice isstied the Final Rule after
carefully considering and addressing almost 388,000 public comments. Even hefore this Final Rule
went into effect, the Department of Justice and ATF were sued to block thie enforcement of this
cnitical-regulation, Therefore, whilé Lam limited in what 1 can say regarding the. Final Rule during
the pendency of those lawstiits, | encourage you to read the Final Rule for a full understanding of
its contents:* To be clear. as I'said when it was announced, the Final Rule does not;

. Infringe on the Second Amendment rights of the many law-abiding licensed
fircarms dcalérs -and individuals who already play by thé rles. Thesc
dedlers already run legally réquired backgroundichecks. They already kéep
transaction records. They already sell firearms wiih serial aumbers to help
pelice in your districts trace crime guns and cateh criminals. And they
already work ivith the ATF to identify and report suspicious activity.

. Require universal background checks. Only Congress can require (hat every
person who transfers or sclls a gun needs a license. Rather. the Final Rule-
explains ihat the law does not say - dnd it has never said - that you are
allowed to engage in the business of dealing firearms without a license so
long.as you do it at a gun show, on the intemet, or through some other new
o non-traditional media.

Rather, this Fihal Rule:

* Definition of *Engaged in the Business™ as a Dealer hi Firearms, 89'FR 28968 (Apr. 19,
2024).

4
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. Takes a practical approach aimed at identifying under current law, specific,
identifiable actions, like purchasing credit card processing services to
repetitively accept payment for firearms, that are likely fo indicate that
someone i$ in the businéss of selling guns with the intent to profit.

. Plainly identifies other circumsténces, like occasional transfers to family
members, that do not.so indicate,

. Provides common. sense clarity to make sure that true hobbyists and
collectors'can enhance or liquidate their pérsonal collections without fear of
violating the law.

Domestic dand International Firearms Tmﬂ' cking. Fnreanns violencé is far too often.
facilitaied by the ease with which ¢riminals éan obtain weapons from unlawful commerce,
including those engdged in illicit dealing without a license, firearms traﬂ'mkmg, and straw
purchasing. In fact, between 2017 and 2021, 60% of trafficked firéarms went into the hands of
previously convicted felons or other prombxted people. And thousands of those illicit firedrms were
used to commit crimes, such as murder, drug trafficking, aggravated assault, and home i invasions.®

That is why ATF is focused on identifying, disrupting, and dismantling domestic and.
international firearms trafficking networks, Those inciude not only domestic networks but also
networks that transport firearms illégally from the United. Statés toMexico, Cross-border fireanms.
trafficking does not occur only at the border any longer. Nor is it limited fo cases with scores of
firearms being lllegally transported at once: Rather, thé poblenis oﬂen diffuse, with firearms.
trafficking niany times involving the smugglmg of only a few weapon§-at a timie, from sources that;
penetrate far away from the border, itito the interior of the United States. Accordmgly, ATF uses
every tool available to'address interational and domestic firearins tafficki itg, including Operation
Southbound.

Operation Souithbound, established in 2020, is ATF’S signahiré initiative focused on
degrading transnational crime organizations (rCOos) and the Mexican cartels’ weapons |rafﬁckmg
capabilities. This operatioiial initiative empldys a whole-of‘g,ovemment effort that consists of nine:
interagency Firearms Trafficking Task Forces (FTTFs) deployed in éight cities along the
Southwest Border with the sole focus on interdicting jllegal ﬁrcarms trafficking and then making
cases. Tt aims fo use these operations to stem the trafficking of firearms from the United States to
Mexico. In addition to ATF, these task forces- include participants from lmmlgrahon and: Customs
Enforcement (ICE), Homeéldnd Setunty Investigations. (HSI), Customs and. Border Protection
(CBP), and state dnd local'law enforcement, as wéll as prosecutors in. the pertinent United States
Attorney’s Offices and thé Department of Jusfice’s Criminal Division.

5 See National Firearms Commerce and Trafficking Assessmeni (NFCTA),, available af
https:/fwww.atf. gov/firearms/docs/report/national-firearms-commerce-and-trafficking-
assessment-fircarms-commerce-volume,
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This whole-of-government approach has proven effeciive, the, data shows. Since 2020,
Operation Southbound has fesulted in a 40% increasein mvestlganons of firearms trafficking-into
Mexico and a related 11% increase.in firéarm seizures.® In 2023 aloné, -over 2,600 firearms
destined for MeXico were seized—represénting d 65.8% increase over 2022—while over 115;000
rounds of ammunition were also seized in 2023—representing a 19% increase from, 2022.7

As these numbers indicate, in the last few months Operation Southbound has séen many
successes. In March 2024, in Texas, five individuals were chatged for attempting fo traffic more'
than 100 military-grade firearms to a drug cartel in Mexico.*:Also, in March 2024, in California,
28 defendants associated with a criminal. organization withi ties to Mexico were charged for their:
involvement.in drug and firearms trafficking that iticluded over 936 pounds.of meth, 5 pounds of
fentanyl, and SO firearms.? These are just examples of the.incredible and dangerouswork ATF and'
our' laiv enforcement partners, are doing to stop southbéund fifear trafficking.

Enhanced Regulatory Enfarcement Initiative (EREI). ATF’s core miission is to protect
the public from violent ¢crime, including cfimes involving the use of fireafms. Part of that mission
includes ensuring that the provisions.of the GCA are followed, to help stem the flow. of firearms
into the black market and to prohibiied persons. There is an important regulatory aspect to that.
effort. FELs are often ATF S ﬁrst Tine of defensc against illegal gun trafﬁckmg and are often a
purchases and disrupt illegal trafﬁckmg schemes However, a smali number of FFLs thatwillfully
violate the law nust be held accountable, because they, increase the risk that guns will fall into the
hands of violent criminals.’® This sadly became evident, for example, in August 2023, when the

6 See Dept. of State Fact Sheet, Third Mecng of the U.S.-Mexico High- Levcl S(cnrlly Dralogue
(Oct. 13, 2023) available at hitps:/ ind-meeti

security-
dialogue/#:~:text=D0I%275%200peration%20Southbound%2C%20led%20by, the% 20number%-
200f%20fircarms%20scized.

7 See U.S. Embassy Mexico, Fact Sheet:Biden-Harris Adminisivdtion’s Ongning fforts fo Stem
mermv I'mf/' ckmg !oMem.o (u une 14,2023), available at. hitps: //mx usembawy,gov/fachsheet-
3 :

# USAO W.D; Tex. Press Réléase, IweArreslcd in Soirth Texas Jor Alfegedly Traffi cking Military
Grada Firearms  to ML.\'ICHH Drug  Carrel, {March 25, 2024) available ar
justi edly-trafficking-military-

gra g-ﬁrea:ms-me,ixcan—drug
? USAO ED. Cal. Press Release, “Operation SLO Ride ™ Dismantles Major Drag Trafficking
Organization in Tulare Cowity, (March 14, 2024) available ar htips://www,justice.goviisao-
edca/pr/operation-slo-ride-dismantles-major-drug-trafficking-organization-tulare-county:

w{JSAO D. Ariz, Press Release, FI°L Ownier Seistenced 1o Prison for lllégally Providing a Firearin
to-Essa Williams, A/Ieged Shooter of Phoenix Police Department Qfficer Tyler Moldovan, (Aug.
lO 2023) arai/able al h mj I/wmv mshcc goviusac-az/pr/fl-gwner-sentenced-prison-illegally-

firda -
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owner of an Arizona FFL was sentenced 1o prison for'illegally selling a fircarm to a prohibited
person. The next days this individual shot a.Phoenix Police Officer using a different weapon.'!

The EREI is ani effort to enforce existing provisions of the GCA. It is focused on violations
that pose an inherent public safety risk, such as transferring a firearm to a prohibited person, not
allowing ATF t6 conduct an inspection or failing to ¢onduct a background check. These violations,
when willful, are nét mere “papérwork” violations. They put the Aseérican people at risk by
allowing firearms to eriter the illicit market.

FFLs are afforded robust due process protections througliout the inspection and revocation
process, as they have been in the past. FFLs have the right to 4n administrative hearing, arid they
also can appeal a final license revocation for de novo review in federal court. Moreover, ATF
strives for transparency with respect to its inspections process so the public ¢an see for themselves
how ATF enforces the inspection requirements established by Congress For example, between
July 2021 and December 2023, ATF has revoked the licenses of just 250 FFLs under- this Policy.
which amounts to less than 1.5% of the over 16,000 FFLs inspected during this period. / And, these
revocations are for: good cause, since éach violation was found to be wiliful. For example, in 2022,
an FFL was révoked under the Policy after ATF found dozens of willful vnolatlons that included
faiture to conduct a background check prior to transferring a firearm on 12 .occasions and
transferring 'a firearm t6 a ‘person who the FFL knew or had reasonable cause to believe was
federally. prohibited from posséssing firearms én more than one occasion. 12 Viplations such as
these, when found to be Willful, directly place the public at sighificant risk, which is Why ATF
must act.

] » *

Of course, the efforts inentioned above are hot exhaushvc, they: are just some of tlie
examples of what we are doing at ATF to drive violent crime down, And despite our. rélative
successes, we kinow, all tGo well, that thefe is stitl much more to do, Too many lives afe being lost
to gun violence every single day. Last year, more than 40,000 people died from gun violence i
our country,, Arid'anotlier 36,000 sufféred gunshot wounds, often with life-chdnging injuries. Thése
are not just nunibers. They are our family membes, friends, neighbors, and,-most tragically, our
children. Indeed, gun.violence is now the leading cause of death for America’s children.

Just last wéek, our nation conimemorited Police Week and honored our fallen officers. We
know lhat, fat too often, the victims of gun violence are members of law enfofcerhent. By'some
counts; in 2023, 378 law enforéément officers were shot in the line of duty, 46 of whom died from

#USAO D. Aniz. Press Release, F'FFL, Owirer Sentenced 1o Prison for liégally. l’roviding a

Firearm to Essa Williams, Alleged Shooter of Phoenix Palice Department Officer Tyler

Mo’ldavan (Aug lO 2023) available at i lwww usnce v/usno—az/ r/ffl-owner-sentenced-
illegally-providingfi

12 See ATF Final \Iouce of Dénial of Application, Revocanon Suspensmn and/or Finé of
Firearms License for The Gun Shop (May 10, 2022), available at
www.atf gov/docs/undefined, william bb f0i-24948 508 pdf/download.
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their injuries.”® In 2024, this horrific tréndline is reportedly up, with already 136 officers shot,
mcludmg the tragic loss of four: law enforcenient officers, including a Deputy U.S. Marshal, ‘in
North Carolina as they approached a suspect warted for llleg,ally possessing.a firearm,"* At ATF,
we respond to every call for assistance when an. officer is shot or shot at. We support our partnefs
in their time of need, Jiist last week, after the tragic death of an officet in Euclid, Ohio, one of our
federal law enforcement partners called me to emphasize what incredibly dedicated partners-ATF
have been in an investigation there.

Last week, I participated in Police Weck activities, and 1 know many of you did as well.,
And, earlier this month, | attended Deputy U.S. Marshal Weeks’ fineral. And last month, | held
the first-ever Survivors of Gun Vidlenée Suimmiit at ATF HQ, with families of victims of gum
violence from acfoss the Nation.

These sobering évents underline why I'am here today ATF is a small agency withi a huge
mission. ta-protect the American peoplé from viclent.crime. 1t's what drives us at ATE. It’s why
we-do everything we can to enforce the laws Congress has passed. t’s why brave ATF agents run
toward gunfire to protect strangers. It's why ATF inspcctors work tirelessly to educate the FEL
communities on the importance of the laws governing the transfer of firearms. And it’s why ATF
scientists pérfect téchrologies and techniques to squeeze evefy ounce of evidence to help law
enforcement solve: crimes! it's why our analysts spend hours scouring data sets to generate
actionable intelligence; and it’s why our professional staff work tirélessly to support every aspect
of this small agency’s outsized mission.

Violenit crime rates, while still unacceptably high, were down last year: For our part, ATF
criminal enforcement efforts were up*—with ovér 4.5%:more defendants indicted and 8.5% more
defendants conviéted between 2022 and 2023. But these cases ate not just statistics, they have a
direct impact onpublic safety. ATF is the orly. téderal law enforcement agency whose sole foctis
is to work with pdlice.and other partiers to protect Ameficans from victent cnme—whex}ler it's
by mdnctmg 45 Minneapdlis gang:members involved in mirder and drug trafficking or 7 Sinaloa
Cartel, Members for fentanyl and firearms traffi cking, our enforcement €fforts-are-having a very
real effect on violent crime.

Although-great strides were made last year, we must do more.' While violent cfime is down.
it is not the time for celébration, Nor is it the time to curtail or'defund efforts that are warking.
Rather, itis the ﬁme to come together to-double arid mple down on Successful strategles to protect
the American people, Although we may have many differericés, my hope is e can all agfee that
the level of gun crime remains wholly unacgeptable in-our coubtry. Together we can,.and we miist,
do more.

All ‘our éfforts are desiggned torreduce violent crime dnd make ourcommuiitiés safer using
the tools Congress has given us. Mr. Chairman, Mr. Ranking Member; and Members of the
Commiitee, thank you again for inviting mé to testify today. I look forward 15 any questions you «
may have about ATF and ouf'mission,

¥ See Fraternal Order of Police Préss Release, 378 Officers Shot in the Line af Duty in 2023 (Jari.
02, 2024), available af hitps://fop.net/2024/01/378-officers-shot-in-thie-line-of-duty-in-2023/.

14 Soe Fratemal Order of Police, Monrhly Update: Officers Shot anid Killed (Vlay 1,2024),
aiailahle at https://fop. net/2024/05/Fop-monthly-update-shot-and-killed-3/.
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Chair JORDAN. I will now proceed under the five-minute rule.
The Chair recognizes the gentleman from Alabama, Mr. Moore.

Mr. MOORE. Thank you, Mr. Chair. I will yield to the gentleman
from Kentucky, Mr. Massie. .

Mr. MaAsSIE. Thank you, Mr. Moore.

Mr. Dettelbach, in February, Chair Biggs and I sent you a letter
concerning the pipe bombs that were discovered in January 6th—
these were pipe bombs from over three years ago—and the inves-
tigation surrounding it. After months without a response, a day be-
fore yesterday, your department finally gave us a nonresponse. To
be clear, the response was wholly inadequate and borders or show-
ing contempt for Congress.

To quote from the letter,

This investigation remains ongoing. Accordingly, pursuant to long-standing
Department of Justice policy, ATF cannot provide details.
It goes on.

This is about the safety of Congress. These bombs were a couple
blocks from here, yet you refuse to answer questions about them.
If you don’t have contempt for us, I will give you an opportunity
to respond to some of my questions here today. Are you willing to
answer those questions today?

Mr. DETTELBACH. I'm going to try within the rules which long-
standing rules—I've been in five administrations at the Depart-
ment of Justice, Democrat and Republican, and long-standing pol-
icy of the Department of Justice in both types of the Administra-
tion, on both sides, has been we do not comment on pending inves-
tigations.

Mr. MassIE. Right. That is a policy. That has not been through
some kind of rulemaking. That is a policy. You can say that to the
media, but you can’t say it to Congress. We created your depart-
ment.

How many of the ATF personnel were on the, Capitol premises
on January 6, 2021?

Mr. DETTELBACH. Again, I don’t believe I can answer specific
questions about the investigation. I know that this may not relate
to the investigation. So, I know that there were—I wasn’t here dur-
ing that period. That predated my time on January 6th, the Janu-
ary 6th attacks. So, I know there were some of the ATF agents who
were called to help protect the Members of Congress. I don’t know
how many.

Mr. Massie. Well, that is not an acceptable answer. We have
asked you this months ago and you just send us a letter saying you
can’t answer that, yet according to a FOIA report obtained by Judi-
cial Watch there were 19 people here. So, for you to say you don’t
know or you can’t tell us is ludicrous. These are subject to FOIA
reports.

Mr. DETTELBACH. Congress, I am happy to also get back to you
with information. If I don’t remember all the numbers at the tip
of my fingers, I'm sorry about that.

Mr. MASSIE. Are you willing to confirm that the pipe bombs
planted at the Capitol Hill Club and the DNC on January 6th
couldn’t have gone off with a 60-minute kitchen timer if they were
placed the day before?
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Mr. DETTELBACH. Respectfully, Congressman, I do believe that
this does go into the area of the investigation, which is—the ATF
is supporting. The FBI is leading that investigation and I cannot
comment on that.

Mr. MASSIE. We are three years into it. Who was the on-scene
Incident Commander for the ATF on January 6th?

Mr. DETTELBACH. Again, if you’re asking about the scene of the
investigation at the headquarters, again—

Mr. MASSIE. You are not going to tell us who the Incident Com-
mander was?

Mr. DETTELBACH. I don’t know. I'm telling you if that relates to
the scene not here at the Capitol Building where we were pro-
tecting Congresspeople from attack, but to the other investigation
scene, we can try to get back to you. I will tell you if it relates to
a pending investigation, we won’t be able to comment.

Mr. MassIE. Does the ATF provide training to U.S. Capitol Police
on explosive detection, detonation, disarming, or simulation train-
ing exercises with U.S. Capitol Police?

Mr. DETTELBACH. We provide the National Center for Explosives
Training and Research in Huntsville, Alabama—provides training
to numerous different law enforcement agencies. I would not be
surprised if Capitol Police were one of them. I don’t know the train-
ing regimen. People are going down there all the time to get train-
ing.

Mr. MASSIE. Were the two pipe bombs on January 6th part of a
training exercise?

b Mrf: DETTELBACH. I cannot comment on a pending investigation,
ut if—

Mr. Massie. OK.

Mr. DETTELBACH. In general, I would say—

Mr. MASSIE. Well, then [inaudible]—

Mr. DETTELBACH. In general, I would say to that I think if law
enforcement knows if something is part of some sort of a law en-
forcement exercise, they wouldn’t be conducting that long of an in-
vestigation, in general, but I don’t—

Mr. MASSIE. In my last remaining seconds, I want to show you
a video of something that you said on 60 Minutes.

[Video played.]

Mr. MASSIE. Are you aware it is illegal for you to create a reg-
istry of gun owners in the United States?

Mr. DETTELBACH. I am.

Mr. MASSIE. Are you insinuating here that somebody can’t buy
a firearm with cash?

Mr. DETTELBACH. No.

Mr. MASSIE. So, why would a dealer—why should a dealer call
you if somebody is going through a background check and tell you
that somebody is using cash?

Mr. DETTELBACH. We run a program called “Don’t Lie For the
Other Guy,” along with the National Shooting Sports Foundation.
There are indicia of straw purchasing matters where there are
warning signs where people can contact us. Firearms dealers who
are law-abiding business owners, and the majority are—I want to
say that again here—they frequently contact us, especially on the
Southwest border because cartels are using straw purchases to arm
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themselves with the kind of weaponry that results in death and de-
struction, and danger to Americans and law enforcement.

Mr. MAsSIE. We are concerned because banks are keeping these
records and giving them to the government without a legal process,
and I yield back.

Chair JORDAN. The gentleman yields back.

The Chair now recognizes the Ranking Member for five minutes.

Mr. NADLER. Thank you, Mr. Chair. If Republicans were to suc-
ceed in their effort to abolish the ATF, how would that affect public
safety, particularly gun violence in this country?

Mr. DETTELBACH. Protecting Americans from violent crime, in-
cluding firearms violence, was, is, and will always continue to be
the ATF’s top priority, and we work in partnership with State and
local law enforcement officials to do that. We investigate the most
dangerous, worst of the worst, the people who are out there, trigger
pullers, and terrorizing our communities. As I said in my opening
statement, the results speak for themselves. Working with our
State and local partners we do a dangerous job, we do it well, and
we catch a lot of very violent people.

The tools we make available to local law enforcement, the crime
gun intelligence which enables them to identify who those people
are better than ever before so we can focus limited law enforcement
resources on catching them is working. It is driving down violent
crime in our cities. That’s why everywhere I go in the country, Con-
gressman, everywhere I go: Red State, Blue State, city, and rural,
they ask for more of the ATF resources.

Mr. NADLER. If the Republicans were to succeed in their effort
to abolish the ATF, how would that affect public safety?

Mr. DETTELBACH. Well, all of that would go away.

Mr. NADLER. OK.

Mr. DETTELBACH. All of that would go away. Our State and local
partners who are asking for more the ATF, they would be robbed
of any of the ATF. All the cases that we do, all the gangs we pros-
ecute, the RICOs, the VICARs, and the cartel cases, all the things
we do would disappear.

Mr. NADLER. Thank you. While some House Republicans have
sought to abolish the ATF, others have sought to defund it or to
reduce its effectiveness through dramatic budget cuts. In fact,
House Republicans have actually bragged about cutting the ATF by
seven percent this year. I understand that the ATF has done an
admirable job despite these budget cuts. For example, the agency
has been able to dramatically reduced, processing times of certain
firearm transfer applications under the National Firearms Act. Can
you describe the impact these cuts have had on the agency and
how slashing funding for the ATF reduces your ability to protect
Americans from gun violence?

Mr. DETTELBACH. Yes. So, the ATF is an agency that is not a
large agency with an outsized mission protecting people from vio-
lent crime, and we have a very focused effective strategy to do that,
but you—sometimes less is more. In law enforcement less is not
more. You can’t get public safety on the cheap. The fact of the mat-
ter is that, pursuant to the cuts passed by Congress, we have can-
celed already two classes of special agents this year. Those are
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each 24-agent classes. I fear there will be more cancellations mov-
ing forward.

We have obviously cut people in all job categories. Lab techni-
cians who run DNA tests to try to catch mass killers like happened
in Goshen, California. We are doing our best with what you give
us. We will continue to work to do that, but there’s no doubt that
the cuts that have been imposed will have a direct impact on public
safety and the ATF’s mission to fight violent crime. No doubt.

Mr. NADLER. Thank you. Last week we heard a great deal from
Republicans about the need to support State and local law enforce-
ment. Can you tell us how the ATF works with and supports State
and local law enforcement?

Mr. DETTELBACH. There is no better partner in Federal law en-
forcement for State and local police, sheriffs, State police than the
ATF. We stand shoulder to shoulder with local law enforcement
doing the most violent cases that they do.

Everywhere I go, as I said, Congressman, every Chief I talk to,
every sheriff I talk to, it doesn’t matter, urban, rural, North, South,
Midwest, and East Coast, they all say the same thing.

Mr. NADLER. Thank you.

Mr. DETTELBACH. You guys are doing great. Please send more
agents.

Mr. NADLER. Can you explain what a ghost gun or personally
manufactured firearm is, and why such firearms pose a danger to
the American public?

Mr. DETTELBACH. The ATF’s legal responsibility is to implement
the laws that Congress passes. Congress passed the Gun Control
Act. The Gun Control Act talks about the need for those engaged
in the business of selling firearms to have a license. It also talks
about anything that is, quote, “readily convertible to being an oper-
able firearm” falling under the definition of firearm.

So, people who are producing kits that they send out so that peo-
ple can—then you’re engaged in the business of doing it. I'm not
talking about an individual hobbyist making a firearm for himself
at home. That’s allowed. The people who are selling these kits for
money and saying, “oh, this is not readily convertible to being a
firearm because it’s not put together.” We evaluate those and the
rule that we promulgated on privately made firearms addresses
that.

Congressman, the number of privately made firearms, which are
untraceable, un-serialized firearms that are used in crimes in a
five-year period went up 1,000—I'm going to say 1,000 percent, 10
times, by a multiple of 10, year over year. There’s a reason for that.
The reason for that is felons and violent people. They know they’re
going to do something bad. They don’t want the firearm to be
traced to them. It’s a cold weapon. It's untraceable and it’s very
dangerous in the wrong hands.

Mr. NADLER. Thank you.

Mr. Chair, I ask unanimous consent to enter into the record a
May 22nd letter from Assistant Attorney General Carlos Uriarte to
me that explains the risk that un-serialized firearms or ghost guns
pose to the public, their proliferation among guns found at crime
scenes, and the numerous efforts of the Department of Justice to
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reduce violence caused by ghost guns and other firearms and to
promote public safety.

I also ask unanimous consent to enter into the record a March
7th Washington Post article titled, “House Republicans want to
Defund the Police,” which outlines how Republican cuts to the FBI
and ATF will harm the important work of State and local law en-
forcement.

Chair JORDAN. Without objection.

Mr. NADLER. Thank you. I yield back.

Chair JORDAN. Mr. Dettelbach, what were you trying to hide?
When the raid on March 19th on Mr. Malinowski’s house disabled
the doorbell camera, cut electricity to the house, and you didn’t
wear body cameras what were you guys trying to hide?

Mr. DETTELBACH. Mr. Chair, we’re not trying to hide things. In
fact, after—

Chair JORDAN. Sure, seems like it.

Mr. DETTELBACH. After the—

Chair JORDAN. You guys cut electricity to the house?

Mr. DETTELBACH. After the—

Chair JORDAN. Well, that is not the question.

Mr. DETTELBACH. I'm trying to answer. After the—OK. If there’s
no question, that’s fine. I'm sorry.

Chair JORDAN. No, that is a question. Did you?

Mr. DETTELBACH. After the incident we, along with the Little
Rock Police, called for an independent investigation to be done by
the Arkansas State Police and the local prosecutor.

Chair JORDAN. Oh, I asked—

Mr. DETTELBACH. That’s not trying to hide anything.

Chair JORDAN. I asked three questions. Why did you put the tape
on the doorbell camera? Why did you cut the lights? Why didn’t
you wear the body cams? What are you trying to hide?

Mr. DETTELBACH. Mr. Chair, the reason that we called for the in-
vestigation is we’re not trying to hide anything. The reason I'm not
going to talk about what’s going on in that investigation is to re-
spect its independence and out of fairness. There’s a reason for the
Department of Justice policy that’s existed for so many decades
about not commenting on pending matters. It’s not fair to people
and it risks the perception that people are trying to influence—

Chair JORDAN. Well, how about this one? Why did you ignore the
rules? Because don’t the rules say you should only use a no-knock
entrance into a property if it is the only way—if it is the absolute
best way to do it? I could read from Ms. Monaco’s directive,

Limit the circumstances in which agents may seek to enter a dwelling pur-

suant to a warrant without complying with the knock and announce rule
because of the risks posed to both law enforcement and civilians.

So, you want to limit this. Why did you guys do it all in 57 sec-
onds?

Mr. DETTELBACH. Respectfully, with respect to what I said before
is that we are not trying to hide anything. An independent agency
is investigating it and we, pursuant to long-standing policy, are not
going to comment.

Chair JORDAN. Director, the Department of Justice has already
told us you guys weren’t wearing cameras. I am just asking, why?
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Mr. DETTELBACH. For the cameras, our body-worn camera pol-
icy—I can talk about that, even—I think I can answer the question
without talking about this case.

Chair JORDAN. You can talk about some things relative to the in-
vestigation, but not others. We want all the answers to what is
going on here.

Mr. DETTELBACH. I will tell you with respect to the body-worn
camera policy the Department of Justice announced that policy.
When it was announced, as we have communicated to your staff
and you, it was announced that it would be phased implementa-
tion. The ATF is implementing that policy. We’ve implemented it
in just under a third of our field divisions. We have not received
three separate requests for program funding from Congress to do
so, but we are still doing it.

C}{ watched a hearing a couple of weeks ago where your fellow
air—

Chair JORDAN. Did the Little Rock police officers who accom-
panied you on this raid—did they wear body cams?

Mr. DETTELBACH. Again, not commenting on this specific case,
but in general the Department of Justice written policy allows local
law enforcement on these types of operations, short-term oper-
ations to follow their own guidelines and policies, if they wish in
body-worn cameras. What I wanted to say is—

Chair JORDAN. Well, the policy was to wear them. They weren’t
wearing them that day. We want to know, why? Did you tell them
not to wear them?

Mr. DETTELBACH. Mr. Chair, again, it is simply unfair at this
point while there’s a pending investigation—

Chair JORDAN. It is a simple question. We just want to know why
they weren’t following the rules. Their rules say wear body cam-
eras. Your rules say wear body cameras. You weren’t wearing body
cameras. I go back to my original question: What were you trying
to hide? We saw the video where you walked up, you put the tape
on the doorbell, we know there were no lights on the foyer, and we
have Ms. Malinowski who can testify to that, and we know you
weren’t wearing body cameras. What were you hiding?

Mr. DETTELBACH. Again, Mr. Chair, we’re not hiding anything.
With respect to the body-worn camera policy, the people there—

Chair JORDAN. Why, on the 12th, did you not go and search the
home? You were all circled up ready to go, but you—a week before
on the 12th of March you don’t go. You went on the 19th. Why did
you decide not to go on the 12th?

Mr. DETTELBACH. Mr. Chair, these operations—and by the way,
we do about 11,000 operations each year. They’re very dangerous
operations. The ATF doesn’t do anything that is not dangerous.
Well, that’s not quite true, but many of them are very, very dan-
gerous. Those operations are handled by people with decades of law
enforcement experience. They plan them—

Chair JORDAN. You have got to admit—

Mr. DETTELBACH. —they look at things, and—

Chair JORDAN. Director, you have got to admit this is a little
unique. You got a citizen, the highest paid official in the municipal
government, Little Rock, Arkansas, making $260,000 a year run-
ning the airport, no criminal background history, nothing, and he
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is dead at a pre-dawn raid when it sure looks like you could have
served this search warrant when he wasn’t there, but you decided
not to. You decided to wait until he was home when you did it on
March 19th. As a result, Mr. Malinowski is no longer with us.

Mr. DETTELBACH. Well, first, let me just say this, Mr. Chair. Ob-
viously, any time that there’s a loss of life that is a profound inci-
dent. Of course, on behalf of just myself, the ATF, and all law en-
forcement we are very sorry when those things happen. Also, an
agent was shot that day. I'm sure you are sorry that occurred also.

Chair JORDAN. Of course.

Mr. DETTELBACH. Of course.

Chair JORDAN. All the more reason to follow the no-knock war-
ralllt—not to have a no-knock warrant take place and follow the
rules.

Mr. DETTELBACH. Mr. Chair, as somebody who has worked with
law enforcement for decades there’s a great temptation when a hor-
rible incident happens to prejudge. Sometimes people even try to
use it to advance agendas. The cops who are in the field and the
family whose—

Chair JORDAN. I just want the answers. My time is expired.

The Chair now recognizes the gentleman from Georgia, Mr.
Johnson, for five minutes.

Mr. JOHNSON. Thank you, Mr. Chair.

Mr. Dettelbach, thank you for your service. Many of my col-
leagues and I have been strong proponents and supporters of the
use of body cameras and funding for those cameras. So, in some
ways it’s rather surprising to read that Chair Jordan recently criti-
cized you; he just did it today, about body cameras and what hap-
pened to them, and why they were not being worn. Meanwhile,
House Republican Appropriations Committee Chair Hal Rogers just
last month criticized your budget request for its department-wide
emphasis on equipping Federal agents with body cameras.

Is there anything in response that you would like to say to Chair
Jordan who supports the use of body cameras versus Chair Rogers,
who want to defund the use of body cameras?

Mr. DETTELBACH. Well, it’'s not my position to get in the middle
of two Chairs, but I will say this: Anybody, Chair Jordan or any-
body—we’ve been implementing this policy for several years. Any-
body who wants to support it I welcome to the effort and—

Mr. JOHNSON. We need to fund it. Let me just move on because
there has been allegations that this gentleman who we—the Chair
just discussed, Mr. Malinowski, suggesting that he was just a
hobbyist. We call him an unlicensed gun dealer, but they say he
was a hobbyist and a firearms enthusiast. In your opinion, is some-
one who buys and then almost immediately resells at least 150 fire-
arms over a three-year period a hobbyist or an unlicensed gun
dealer? Are they a hobbyist or an unlicensed gun dealer?

Mr. DETTELBACH. My opinion, your opinion, and others’ opinions
are not what counts. What counts is the Federal judge’s opinion
who reviewed the search warrant affidavit here and found probable
cause that two separate Federal laws had been violated relating to
unlawful firearms acquisition and dealing.

In that affidavit, which is public, some of the things that are set
forth are that Mr. Malinowski had not obtained a license, that he
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obtained about 150 firearms in the period prior to this incident,
that he sold a good number of them, some one day after he had
obtained them, that one of those firearms was found on the person
of a 15-year-old Norteno gang member in California. Another was
sold in the back seat of a car in Little Rock to a convicted robber.
Others were found on a drug dealer in California, a kilo of mari-
juana, other drugs in the back, baggie, and scales consistent with
distribution.

So, respectfully, these are not victimless crimes and it is up to
Congress and the judge to make that determination. Those agents
were present pursuant to the terms of a Federally judicially ap-
proved warrant. The time they were there was approved.

‘Mr. JOHNSON. Let me ask you this—

Mr. DETTELBACH. The day they were there was approved.

Mr. JOHNSON. Let me ask you this: Do you have any idea how
many unlicensed gun dealers just like Mr. Malinowski are oper-
ating in this country selling multiple, tens of hundreds of firearms
yearly?

Mr. DETTELBACH. I don’t.

Mr. JOHNSON. Any idea?

Mr. DETTELBACH. We can get back to you with—we recently pub-
lished a National Firearms Trafficking Report that talked about
the fact that the percentage of people who are trafficking in this
manner has now grown to be the number one way that people are
unlawfully dealing firearms. So, 40 percent of all our criminal traf-
ficking cases deal with the notion of people dealing—engaged in the
business of dealing without a license. That has grown over time.
It’s growing.

Mr. JOHNSON. OK. Let me get this question in. Prior to your con-
firmation in 2022, there had been a seven-year lapse between con-
firmed ATF directors to the time when you were confirmed. During
that seven-year period the crime rate and violent crime rate in the
country went up and was going up. Then COVID hit which caused
it to recede for a second. Then you were appointed. It is not a mere
coincidence, that your appointment and confirmation has resulted
in a decrease in crime and violent crime?

Mr. DETTELBACH. To me it’s the men and women out in the field
who are doing the work. I have the privilege to lead them, and I
give all the credit to the brave ATF agents and police officers who
are risking their lives. Thank you. Thank you for saying this, but
it really is them who’s doing the work.

Mr. JOHNSON. Well, without leadership it is hard to get things
done, and I thank you for your leadership.

Mr. DETTELBACH. Thank you.

Mr. JOHNSON. With that, I yield back.

Chair JORDAN. The gentleman yields back.

The gentleman from Texas is recognized.

Mr. NEHLS. Thank you, Mr. Chair.

I believe with us today—Ms. Malinowski, if you are out there,
would you please stand? I would like to recognize you, Ms.
Malinowski. First, name is Maer.

Dé)rector, would you like to stand up and look at her and apolo-
gize?
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Mr. DETTELBACH. I've already said, of course, whenever these
things happen, it’s a tragedy.

Mr. NEHLS. Yes.

Mr. DETTELBACH. Of course, we're sorry. Everybody is sorry that
this occurred.

Mr. NEHLS. Yes, look at her. Don’t look at me.

Mr. DETTELBACH. It doesn’t mean that—I'm trying to also speak
into the microphone. It doesn’t mean that we can adjudicate this
here today. There’s an investigation going on. Of course, everybody
feels bad. I'm sure that a Federal agent was shot, not shot at, shot
that day. Those things are hard facts for all of us.

Mr. NEHLS. OK. All right. Thank you, Maer.

First, I want to enter something into the record. Your testimony,
you say guns are the leading cause of death for children in the U.S.
Not according to Snopes. It is a far-left publication. It is traffic
crashes.

Could I have that entered into the record?

Mr. IssA. [Presiding] Without objection.

Mr. NEHLS. Thank you so very much.

I was a sheriff, eight years, in law enforcement 30, conducted a
lot of search warrants. My agency and I would not allow for no-
knocks. Just didn’t allow it, because what we have seen over the
past several years. When you have these SWAT teams looking like
ninjas coming to doors at 6:00 in the morning, it just could cause
some problems. You stated in your testimony just a few minutes
ago 11,000 of these a year. Very dangerous. Very dangerous. Done
with very experienced agents, right? What policies do you have
when you are going to execute search warrants, arrest warrants to
mitigate risk? Mitigate risk.

Mr. DETTELBACH. Yes, so, Congressman, first, we do a very, very
thorough job of training, which is of course, as you know as a
Chair, very important. Second, we have operations planning. We
have review of—

Mr. NEHLS. Thank you. Executing a search warrant pre-dawn,
early in the morning, knowing people are going to be in bed, how
does that mitigate risk, especially when you do it and it is a no-
knock?

Mr. DETTELBACH. So, Congressman, as a former sworn sheriff, I
assume you would agree with me that police are entitled to due
process also.

Mr. NEHLS. Well, I tell you what it appears to me is what I have
seen from the Federal Government, whether it is the ATF or the
FBI doing search warrants or arrest warrants on J6ers, going in
there with flash-bangs, with the big BearCats—I had a BearCat;
I know what it is—and having agents come out looking like they
are ninja turtles for combat, I think not only are you scaring the
hell out of the entire neighborhood, but when you kick down or
break down a door, and you don’t even announce who you are,
what do you think is going to happen? This was Mr. Malinowski
there trying to protect his family. He didn’t know. If you had called
him, sir, had a casual conversation—were you aware that he had
no criminal history?

Mr. DETTELBACH. Sheriff—
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Mr. NEHLS. I just want to ask a question. Are you aware, did you
know the gentleman had no criminal history, no prior—

Mr. DETTELBACH. Am I aware sitting here?

Mr. NEHLS. Yes, were you aware of it?

Mr. DETTELBACH. In firearms trafficking cases and people who
are dealing without a license and buying 150 firearms—

Mr. NEHLS. I am sure there are a lot of bad hombres out there.

Mr. DETTELBACH. —they would not have a criminal—

Mr. NEHLS. I am trying to focus on Mr. Malinowski. Were you
personally aware that he didn’t have a criminal history?

Mr. DETTELBACH. Again, I'm trying to answer the question di-
rectly.

Mr. NEHLS. Well, obviously it is quite clear you weren’t. It is
quite clear you weren’t. I want to talk about mitigating risk. Were
you aware—were your agents wearing body cameras that day?

Mr. DETTELBACH. Again, I've tried to say this. I'd like the chance
to answer this. The entire field division that covers Arkansas had
not yet been phased in—

Mr. NEHLS. You have a budget. Try to convince the American
people you don’t have the do-re-mi to put body cameras on your
agents that are conducting 11,000 warrants? These dangerous by—
you have got 11,000 of them out there and you had a budget last
year of $1.672 billion with a “B.” You are telling me “I am sorry,
folks, I can’t provide this transparency to American people. I can’t
because I don’t have the budget to do so.” The American people—
there is a problem right now with law enforcement out there. I
have the picture and the image of every law enforcement officer
that has been killed in the past 3% years and there are way too
many. There are way too many on my wall.

Mr. DETTELBACH. We agree.

Mr. NEHLS. So, we have body-worn cameras. Why do we do that?
Because there is a lack of trust between the police and the commu-
nities they serve. So, when you provide these cameras there is no
“he said, she said.” It is all on record. You didn’t have your body
cameras on that day? I am telling you it stinks to high heaven. I
highly, highly recommend you cooperate with this Committee and
you try to explain, other than this I don’t have the money to do so
and I am phasing it in. Buddy, you got to get your priorities—re-
shuffle your priorities and get your priorities in order. I highly rec-
ommend you get body cameras on every one of those individuals
that are serving these warrants, because it seems like there is a
cover up here. I yield back.

Chair JORDAN. [Presiding] The gentleman yields back.

The gentleman from California, Mr. Correa, is recognized for five
minutes.

Mr. CORREA. Thank you, Mr. Chair. Thank you for holding this
most important hearing.

Director Dettelbach, thank you for being here today.

Ms. Malinowski, I just want to say prayers are with you, with
your family in this very difficult moment. I hope beyond the heated
debate that we are having here today we actually come up with
better public policies to minimize the loss of life in these public
safety enforcement actions.
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I also, Mr. Dettelbach, would like to know what it is going to
take to get those body cameras out in the field? How fast can we
do it?

Mr. DETTELBACH. We have them across a third of the United
States having received no program increase at all. We take them—
we take that money, and we balance it with stopping gangs that
are killing people, stopping cartels, as Chair Rogers point out with,
that are the most dangerous organizations in the world, going after
trigger pullers, homicide cases, and carjackings. So, we have made
prc{grammatic requests that are open to the public; 13 in 2023, 37.8
million—

Mr. CORREA. How fast can we get them out to the other two-
thirds that don’t have body cameras?

Mr. DETTELBACH. Right. I'm saying we have a pending request
for a programmatic increase of $37.8 million. It’s the same request
we made last year that was not given—

Mr. COrRREA. How long do you think it is going to take to imple-
ment? How long will this take to implement?

Mr. DETTELBACH. Currently, with what we have now, without
anything else, we will be implemented across the country by end
of 2026. If there’s more resources, we can try to speed that up. It’s
not just—

Mr. CORREA. I, as a Member of Congress, hope I am speaking for
a few folks here, hope that we can expedite body cams being worn
by our agents out there. This is an important issue. Love to work
with you, however, we can make sure that happens.

If I may, I am going to ask you my first question, which is how
do you guys work with State, local, international agencies to pro-
tect your public?

Mr. DETTELBACH. Congressman—

Mr. CORREA. You were out in Orange County recently, my part
of the town.

Mr. DETTELBACH. I was. We have to recognize—worked with the
Orange County Violent Crime Task Force, which is a great exam-
ple of how we work shoulder to shoulder with a variety of local po-
lice departments. What we do is target the worst of the worst.
There was a case out there I remember hearing about. It was a se-
ries of Hobbs Act robberies that resulted in the death and murder
of clerks at 7-Elevens, I believe. That’'s a case where we partner
with local law enforcement.

The ATF has a little bit of a different way of doing this. If the
most appropriate punishment is in the State court and it’s murder,
that’s fine with us. We’re not looking for necessarily only Federal
cases. We look to do the case—

Mr. CORREA. Director, let me interrupt you. I have got a couple
more questions here.

Mr. DETTELBACH. Sure. Of course.

Mr. CORREA. August 22nd, I sent you a letter requesting your
help, your partnership specifically on a gun buyback program, vol-
untary gun buyback program that we implemented in my district.
Didn’t get the support there. It is important because this is a pro-
gram where citizens voluntarily show up, free market. Here is 200
bucks. Here is a weapon I had at home that I haven’t touched in
40 years. Have you been working on those or what is it that we
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can do to get you to work with us on those very successful pro-
grams?

Mr. DETTELBACH. So, with those programs—and 1 think of
course, we value public safety, and we value State and local agen-
cies’ determinations of what protects them.

With respect to gun buyback programs, that’s usually a decision
and a program run by the State and local agencies, not the Federal
agencies.

Mr. CORREA. They need your help in executing those.

Mr. DETTELBACH. Well, sometimes agencies can and do apply for
Byrne grant money that can support their comprehensive plans,
but the ATF does not get involved in the actudl operation of gun
buyback programs. That is done by State and local authorities.

Mr. CORREA. We will talk some more later, but I do think these
are important programs. You get guns off the street, guns that peo-
ple don’t want anymore. They would rather have $100-$200 in
their hand as opposed to a weapon. Cost-effective. Nobody gets
hurt. We do need your help. It is local, but we need the ATF’s data-
base to make sure when those guns are brought back, we can run
them through a database to see if they have been involved in any
crimes, to make sure that those are guns that we can take off the
street without destroying evidence. Go ahead, sir. I have got a few
seconds.

Mr. DETTELBACH. No, Congressman, thank you. We will work
with you. I commit to you that we will get back to you and your
staff on that.

Mr. CORREA. Thank you.

Mr. Chair, I yield the rest of my time.

Mr. IssA. [Presiding] I thank the gentleman. I recognize myself
now.

Director, you accused a dead man of a crime of illegally selling
in the backseat a weapon. Would I hear that correctly?

Mr. DETTELBACH. Respectfully, what I did was talked about the
public search warrant affidavit that was filed and approved by the
judge.

Mr. IssA. No, no, I understand, you are standing by your search
warrant. You are standing by the fact that in the search warrant,
you are alleging that he had committed a crime. Is that correct?

Mr. DETTELBACH. Chair, respectfully, I was making the point
that a Federal magistrate—

Mr. IssA. No, no, you are not being respectful. Answer the ques-
tion. The question is, did you allege that he had committed a Fel-
ony, a crime, in your affidavit?

Mr. DETTELBACH. The judge did find that.

Mr. Issa. OK, I will take that as the judge found it because you
alleged it. So, you alleged a crime, but you didn’t seek to arrest
him, did you?

Mr. DETTELBACH. Again?

Mr. IssA. Did you have an arrest warrant for Mr. Malinowski—

Mr. DETTELBACH. My understanding—

Mr. IssA. That is a yes or no, Director.

Mr. DETTELBACH. My understanding is that there was not an ar-
rest warrant. I don’t have the full investigative file, but that is my
understanding.
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Mr. IssA. You came here, you knew we were going to ask, you
saw yesterday. Now, you are playing one of the games that the
Chair and I didn’t like during Fast and Furious, we don’t like it
now. If you want to be back here again because you can’t seem to
know what you should know, what Ms. Malinowski deserves to
know.

If some group of ten carloads of people showed up and kicked in
a door in the dark of night, and somebody came and shot at them,
we wouldn’t be talking about somebody getting shot in the toe, we
would be talking exclusively about a planned murder of somebody,
who may or may not be armed, but who had every right to have
weapons in their home, an expectation they had weapons in their
home, an expectation that they might use it.

All of that you don’t have to be ATF to know. So, let’s get back
on track here again. If you had a belief that he had committed a
crime, and if your intent was to arrest him, then that would ex-
plain why a week earlier, you have called off an already authorized
search because you were only going to search for the weapons, you
weren’t going to search for him. Isn’t that correct?

Mr. DETTELBACH. Respectfully, Mr. Chair, I am not able and will
not, it is not fair to do this during the pendency of a criminal inves-
tigation.

Mr. IssA. No, no, look, it is always—I am sorry, but the DOJ and
you guys, it is always, you can go on forever. Hunter Biden is over,
why didn’t you do a no-knock on him at his home with the Vice
President?

Mr. DETTELBACH. To be clear, this isn’t our investigation. We and
the Little Rock Police asked for an outside investigation be con-
ducted by the Arkansas State Police. It is their investigation. The
District Attorney is going to review that.

Mr. IssA. I hope they appropriately find that in spite of qualified
immunity, that you blew it badly enough that, in fact, criminal
charges should be considered.

Mr. DETTELBACH. I hope they just find whatever the truth is.

Mr. Issa. What is the—what is the penalty for the crime alleged
on the affidavit, for selling a weapon not as a licensed dealer?
What is the penalty?

Mr. DETTELBACH. Oh, my Lord, Mr. Chair, I believe it is a 10-
year felony. There are two different crimes. Those might be a five-
year and a 10-year felony.

Mr. Issa. OK.

Mr. DETTELBACH. I want to get back to you to make sure. There
is a series of statutes that run all in a row there. I want to make
sure I am not mixing up the statutes.

Mr. Issa. It is five years, or it is 10 years. It is not a death pen-
alty, is that correct?

Mr. DETTELBACH. There is not a death penalty for that statute,
no.
Mr. IssA. OK, so Mr. Malinowski was not in any danger of being
executed for what he is alleged to have done and no longer can de-
fend himself because he is dead. He was killed doing what any nor-
mal citizen does when people enter their home in the dark of night
and they don’t know who they are.
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If you had body cameras, maybe Ms. Malinowski didn’t hear
right. Maybe you said “Police,” and identified yourself. Maybe he
said, “I don’t care,” and maybe he fired the shots. I don’t believe
that, and I don’t think you do either.

I believe he had every real belief that he was defending his wife
and family. He fired warning shots. A ricochet hit a police officer
or an ATF agent, and you killed him. Those are the facts.

I have been investigating ATF for many years, and the ATF
agents have, rightfully so, and with great trepidation I am sure,
come forth and been our whistleblowers.

We have consistently seen there are two ATFs: The one we need
and want and deserve, and the one that plays fast and loose, like
ten cars going in deliberately with a warrant that did not entitle
an arrest. When in fact if you wanted to arrest him, it would have
been reasonable to arrest him at work and simultaneously go into
his home.

If you had done that, he would be alive today and we would be
talking about other things, including whether you acted legally.

With that, I yield back and recognize Ms. Scanlon for five min-
utes.

Ms. ScANLON. Thank you, Chair. Thank you, Director, for your
testimony here today.

The Ranking Member mentioned that every single day 120
Americans are shot and killed, and more than 200 are wounded
with gunfire. Those numbers are statistics; everyone is an Amer-
ican with a family, neighbors, and friends.

Yesterday morning at 8:30 a.m., a gunman killed two people and
injured three others are a small, family owned business in Chester,
Pennsylvania, right down the street from my office. Five people
were shot, their coworkers and community were traumatized, just
for showing up at work in the morning.

This unrelenting, unnecessary daily toll of gun violence is hitting
families in every corner of every community across our country.
Yesterday, it happened in Chester, a post-industrial city that strad-
dles Interstate 95, which is known in law enforcement as the Iron
Pipeline because it is the route that gun traffickers regularly use
to smuggle weapons from States with weak gun laws to States with
stricter ones.

The senseless violence is outrageous, but it is not inevitable.
There are things we can do. This violence is enabled by lawmakers
who choose to do nothing, who block legislation in the wake of trag-
edy after tragedy, while the American people are crying out for real
action.

Whenever Democrats try to explore how Congress can act to
stem this uniquely American carnage, our Republican colleagues
say the solution is to enforce the laws that are already on the
books. Here we are once again in a hearing in which Republicans
are attacking the ATF, the law enforcement agency charged with
primary responsibility for enforcing gun safety laws across our
country.

It comes while our Republican colleagues have bills to abolish the
ATF and have succeeded in getting cuts to its budget.

So, Director Dettelbach, I want to turn our focus to what might
be real solutions and your agency’s role in helping to implement
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them. You spoke in your testimony about a 1,000 percent increase
in ghost guns linked to crimes over the past five years.

Whenever I speak to our local law enforcement, including last
night, they talk to me about how worried they are about the rapid
proliferation of ghost guns. Ghost gun recoveries increased by over
400 percent in Philadelphia between 2019-2021.

Our Delaware County Police busted a gun trafficker who was
building and testing ghost guns in an apartment across the street
from our county courthouse. Our Montgomery County Police re-
cently busted a whole ghost gun trafficking ring.

These fully functioning, untraceable firearms can be bought with-
out a background check. They can be ordered online, and in less
than an hour become a firearm as deadly as any sold by a gun
dealer. That is why they have become, as you noted, the weapon
of choice for people who might be otherwise barred from purchasing
a gun for criminals.

So, am I correct that ghost guns look like regular guns and shoot
like regular guns and Kkill like regular guns?

Mr. DETTELBACH. You are.

Ms. SCANLON. OK. Now, can you explain why they are posing
such a danger to the American public, and why the ATF deter-
mined it was necessary to issue a rule amending the definition of
frame or receiver to ensure that ghost guns are treated like other
equally lethal firearms under our laws?

Mr. DETTELBACH. Congresswoman, the reason is as you said,
under our laws. Under the Gun Control Act, Congress specifically
provided that items that were readily convertible to being operable
firearms should be treated as firearms. The market was out there
producing items that were readily convertible, and they were being
sold without background checks.

I actually, I did myself, I took one of these kits and put the gun
together. My spouse will tell you I don't—I am not that handy
around the house. It was very easy for me to make a firearm, take
it to the range, and fire it.

These are firearms that shoot and would kill, like firearms that
are sold in the traditional manner. Congress anticipated that prob-
lem. The market changed, and we issued a rule to make sure that
Congress’s statute was appropriately enforced.

Ms. SCANLON. We appreciate that, given the constant innovation
that we see from gun manufacturers and those who seek to evade
the existing laws. If we were to wait for Congress to catch up all
the time, we would be in a lot of trouble.

Chair, I would ask unanimous consent to enter into the record
a letter from the ATF’s Acting Deputy Assistant Director for Public
and Governmental Affairs, in which he responded to your letter re-
garding the execution of the search warrant on Mr. Malinowski’s
residence and about the ATF’s compliance with DOJ’s body-worn
camera policy.

Chair JORDAN. [Presiding] Without objection.

Ms. SCANLON. OK. Just so you are aware of which letter it is,
it is the one from May 21st, that responded to your request, which
you referenced earlier.

Chair JORDAN. Without objection.

Ms. SCANLON. Thank you. It discusses the funding necessary.
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Chair JORDAN. Got it.

Ms. SCANLON. Got it. I yield back.

Chair JORDAN. The gentlelady yields back. The gentleman from
Florida is recognized.

Mr. GAETZ. Thank you, Mr. Chair.

So, the ATF has a final rule. I think the comments and the rule
itself accumulate to about 466 pages that define who is engaged in
the business of firearms dealing.

So, how many firearms does someone have to see to be engaged
in the business of firearm dealing?

Mr. DETTELBACH. Congressman, as you know, that matter is
being litigated in several courts. So, sticking to what is already in
the public record, the rule itself is 16 pages, skipping lines. There
is about, as you say, over 400 pages of explanation.

Mr. GAETZ. Yes.

Mr. DETTELBACH. So, there are factors that are conduct-based,
not numerical-based but conduct-based. There is also, we received
many comments. One of the comments that we received was from
I think Senator Cornyn, who expressed a view that there was no
numerical threshold. Others had a different view.

Mr. GAETZ. Yes, yes, in the House Judiciary Committee we prob-
ably won’t look to Senator Cornyn as the oracle of all things gun
rights. So, you are saying there really is no number.

Mr. DETTELBACH. I am saying that Congress—our job is to imple-
ment the statute that Congress writes.

Mr. GAETZ. Yes, yes, no, but just like for a regular person—

Mr. DETTELBACH. Congress didn’t put—

Mr. GAETZ. For a regular person that one or another acquires
guns, and they are trying to figure out how many of these guns do
I sell before I have to register as a dealer. What you are saying is
there is no bright line there.

Mr. DETTELBACH. I am saying that there is now more informa-
tion than ever in the form of that rule for specific conduct-based—

Mr. GAETZ. No, just for a regular person, more information than
ever is probably less helpful than if you sell three guns, you are
not a dealer, and if you sell four guns, then you are a dealer, right.
This rule that you guys have drafted, it is currently enjoined,
right? It has no effect?

Mr. DETTELBACH. There are three cases that I know of, maybe
more going on now. One of the judges has issued equitable relief.

Mr. GAETZ. So, in Texas, a judge has stopped the implementation
of this law for three reasons.

First, that there is no minimum requirement. The court has
found, this court in Texas, that you are just giving effect and life
to Congress’ statutes.

Second, you have in fact exceeded your authority. Because Con-
gress would have never allowed some sort of sliding scale where 16
pages of single spaced whatever determines whether or not you are
a firearm dealer, not how many guns you sell.

Third, that the court in Texas said that this would not have an
effect, and it is that actual profit is not a requirement of the stat-
ute, only the predominant intent for profit.

How do you understand that ruling?
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Mr. DETTELBACH. Again, that is in litigation. The Department of
Justice’s position on each and every one of these matters is public,
it is laid out in many, many pages of briefing. So, I would ask peo-
ple to look at our briefs that we filed in the court. I would com-
mend your attention to that.

Mr. GAETZ. If just someone is just trying to figure out whether
or not they have to get a Federal license or be subject to your guys
breaking their doors down and potentially killing them, you would
think that you would want that to be easily understandable.

Here, even if someone isn’t turning a profit but they might want
to turn a profit, they could be subject to this regulation, and the
court found that troubling.

The third reason the court identified is that your rule doesn’t
just give meaning to Congress’ statute, but that “arbitrarily evis-
cerates the safe harbor provision.” So, there is a safe harbor provi-
sion in this law that says if you are just engaged in the occasional
sale or exchange or purchase of a firearm for a personal collection
or a hobby, that this wouldn’t, this regulatory structure wouldn’t
affect you.

What the court is saying here in blocking your rule is that you
have eviscerated the safe harbor that exists for the hobbyist. Do
you have a reaction to that ruling?

Mr. DETTELBACH. Again, yes. Our position is not that, but it is
under litigation. We have filed extensively—

Mr. GAETZ. Here we are; make your argument. They are sitting
here in court trying to figure out what Congress means. What we
are saying is there should definitely be a bright line in terms of
guns. You shouldn’t have to have this pondering question about
profit motive, and you shouldn’t eviscerate the safe harbor. That is
what we are saying.

So, what is your argument as to why the safe harbor should be
eviscerated?

Mr. DETTELBACH. Our argument is to look at the statute that
Congress wrote. The statute that Congress wrote, and I just want
to make clear that people understand this, there was an earlier
comment about the word “livelihood.” That is not in the law any-
more that Congress wrote. Congress took that out of the law, it
doesn’t exist anymore.

So, we start with that statute. That is where things always begin
and end—

Mr. GAETZ. I know you started with the statute, but what this
court is saying is that you have exceeded the statute. You have
done it in a way that eviscerates the safe harbor, that blurs the
lines, and that creates no discernable way for people to comply
with law.

The reason I think you guys are doing that is you want to make
it more difficult for people to engage in the legal, lawful, and con-
stitutionally contemplated manner to transfer firearms. You are
trying to criminalize an entire enterprise. That is why you see us
trying to curtail some of your funding and your authority.

I see my time is expired, Mr. Chair, I yield back.

Chair JORDAN. The gentleman yields back. The gentlelady from
Georgia is recognized.

Ms. McBATH. Thank you, Chair.
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Thank you, Director Dettelbach, thank you for coming before the
Judiciary Committee again. I really appreciate it. I know that the
work that you do really saves lives, I know that. It protects our
communities and helps many of us sleep a little bit better at night,
and me in particular.

I for one, as well as many of my colleagues here, we do truly un-
derstand that the ATF plays a pivotal role in preventing gun vio-
lence by removing gun traffickers from our neighborhoods, ensur-
ing that only lawful and abiding gun owners can purchase fire-
arms, and assisting law enforcement at every level in solving gun
crimes.

This Committee has many field hearings on victims of violent
crimes. Well, it is the ATF’s job to do so, to do that very thing, to
bring our perpetrators to—that are violent crimes, to bring them
to justice.

The most logical thing for us to do today is find ways to support
you, to support the ATF’s mission to reduce violent gun crimes. We
should not defund, or we should not abolish the ATF, the very
agency that is actually eliminating any semblance of need for a vic-
tims of violent crime hearing anywhere in this country.

Today, we need to hear from you, Director, if you can just tell
us, and we need to find out from you, how we can actually assist
you and support the ATF and its mission to reduce illegal firearm
use and purchases, eliminate firearm threats, and protect our fami-
lies, friends, and fellow Americans.

Director Dettelbach, the Bipartisan Safer Communities Act, the
most significant gun safety legislation that we have had in almost
30 years, has made tremendous progress. I have been monitoring
the progress of this package of work in eliminating gun violence as
a public health crisis.

The initiatives that have been set forth in this law include parts
of my plan for the implementation of extreme risk protection or-
ders, those programs. Also, laws that ensure that firearms are not
in the hands of those in court who have been found through the
due process to be a danger to themselves or to the community.

Then, also, funding for community violence interventions in that
ﬁafkage of work as well, and working to close the gun show loop-

ole.

My colleagues, Director Dettelbach, have touched on how the
ATF cuts have affected State and local law enforcement. Would you
like to expand on that for us? Because this is really important, crit-
ical information that the country really needs to hear.

Mr. DETTELBACH. Protecting Americans from violent crime is at
the core of everything we do at the ATF. That means that so many
of our strategies and resources depend on supporting local law en-
forcement. Sheriffs’ departments, police departments, and State po-
lice, I go and meet with those folks everywhere I go all the time.

The things that we do help them to close homicide cases, arrest
gang members, get carjackers in Philadelphia off the street. Stop
the outhbound flow of firearms through our nine trafficking strike
forces on the border to the cartels that present a danger to public
safety in all those towns for all those sheriffs across the border.

We do all those things every day. On top of it, our CGICs and
our Crime Gun Intelligence Centers, which are being put up all
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over the country, are places where local, State, and Federal agents
sit together, often with prosecutors, and evaluate violent crime
cases in real time, so that the next morning we can be out on the
streets investigating the most violent people.

Budget cuts make all that less and harder. Everybody wants a
CGIC. We can’t give everybody a CGIC because we don’t have
enough money for that. If we cut more money, we are cutting those
Crime Gun Intelligence Centers that lead to operations that day,
the next day, or the next week that get violent criminals off the
street.

Ms. MCBATH. So, am I correct in understanding that you need
full support and funding of the ATF?

Mr. DETTELBACH. Yes, not just me, the agents who are out there
risking their lives need and deserve that support.

Ms. MCBATH. Might I say, being a mother who lost her son to
gun violence, I will tell you that law enforcement worked very hard
on our behalf. I know they do this work every single day. I am just
really grateful for the ATF. I am grateful for the law enforcement.

I am grateful for those that are on the front lines every single
day doing everything that you express. Because it is vital, it is nec-
essary, and this is a public health crisis. Thank you for the work
that you are doing and all the agents and people that work with
you to keep our communities safe.

1 yield back.

Chair JORDAN. The gentlelady yields back. The gentleman from
Arizona is recognized.

Mr. BiGgGs. Thank you. Director, have you ever been a cop?

Mr. DETTELBACH. Excuse me?

Mr. BIGGS. Have you ever been a cop?

Mr. DETTELBACH. I have not been a police officer. I was a pros-
ecutor.

Mr. BIGGS. Yes, so you don’t have decades of law enforcement ex-
perience, but you said you worked with law enforcement, right?
That is fair to say, right?

Mr. DETTELBACH. I was a prosecutor for over 20 years in five dif-
ferent offices.

Mr. BiGgGs. You worked with law enforcement, you weren't law
enforcement. So, is it common for the ATF to turn off the power
to a location prior to executing a search warrant?

Mr. DETTELBACH. Is it common for us to do that?

Mr. BIGGS. Yes.

4 Mr. DETTELBACH. I do not believe it is a common thing that we
0.

Mr. BiGaGs. You are the Director. You either know it is common
or you don’t know whether it is common.

Mr. DETTELBACH. I thought I answered the question, I am sorry.

Mr. BI1GGS. Is it common?

Mr. DETTELBACH. My understanding is it is not common. I want
to be very careful to say I am not commenting on any case. Because
I am not sure, until the facts come in—

Mr. BiGGS. Did I ask you about a specific case, sir? I did not, did
I? I asked you about policy. You just said it is not common.

Next, does the ATF use RF frequency jamming technology to pre-
vent the internet and cellphones from working—
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Mr. DETTELBACH. Sir, sir, I am sorry.

Mr. BiGgaGs. Does the ATF use RF frequency jamming technology
to prevent the internet and cellphones from working during the
execution of a search warrant?

Mr. DETTELBACH. Again, I am not going to sit here, and I guess
I maybe should have said this before, and comment on that tactics
that we use when we go into dangerous places, because it provides
a blueprint for criminals to hurt us.

Mr. BIGGS. So, let’s get this straight then. You told us you won’t
answer anything specifically about a case. Now, you are saying you
are not going to tell us generically.

Mr. DETTELBACH. We could—maybe we can contact your staff in
a private setting and have a conversation instead of broadcasting
for all the criminals what—

Mr. BiGGS. Does the ATF use dynamic entry as their means for
entry during the execution of a search warrant?

Mr. DETTELBACH. Again—

Mr. BIGGS. Does the ATF still use dynamic entry as their means
for entry during the execution of a search warrant?

Mr. DETTELBACH. Again, I don’t think it is appropriate. We can
communicate with you on these kinds of training issues. I just don’t
want to give a public blueprint for people tomorrow and the next
day who are going to be facing law enforcement through the door
to know how we are coming, what we are doing.

Mr. BIGGS. Do you assess pattern of life as part of risk assess-
ment conducted prior to executing a search warrant? Can you an-
swer that one?

Mr. DETTELBACH. I think that is far enough afield that I could
say depending on the case, we can assess pattern of life at times,
of course. Depends on the case, right? Some cases it is appropriate,
some cases it is not.

These are careers—I don’t do this, right. The career law enforce-
ment people, as you pointed out, do this with decades of experience.
I don’t armchair quarterback them either.

Mr. BI1GGS. Here is the deal: You are the Director, and I would
expect that you would know what the policy is. It looks to me, you
have convinced me that maybe Mr. Nehls was right. I am not sure
that I thought he was right.

You didn’t want to tell us specifically about the Malinowski case.
I got that. I think it is wrong, I think it is a false narrative. Then
when we start asking you, I start asking you about policies, generic
policies, now all of the sudden you don’t want to answer those.

So, when you coordinate with local law enforcement prior—you
do coordinate with local law enforcement prior to the execution of
a search warrant.

Mr. DETTELBACH. In most cases, yes. Certainly, most of our cases
we lare doing shoulder to shoulder with law enforcement and
local—

Mr. BIGGS. These are yes-or-no questions. Thank you for answer-
ing yes. Is it the ATF’s practice to instruct law enforcement part-
ners to turn off their body cameras when participating in search
warrants with the ATF?

Mr. DETTELBACH. The ATF’s written policies that are in our
MOUs is that if a local law enforcement agency has a body-worn
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camera policy and we are going on one of these short-term oper-
ations, they are entitled to follow their own policy if they wish.
That is in black and white.

Mr. BiGGS. Can you tell us the difference on how the ATF would
handle a search warrant on a violent felon versus an individual
who allegedly sold a few firearms without a license? Is there a dis-
tinction in your mind? Is that in your ATF’s approach?

Mr. DETTELBACH. In every case, we do risk assessment, and it is
dependent on all the facts and circumstances of any particular mat-
ter. So, in every case we do it, but you can’t boil it down to one
or two things. It is a risk assessment that experts who are risking
their lives conduct.

Mr. BiGGS. How does the ATF balance the need for operational
security and the need for safety to the public?

Mr. DETTELBACH. We have to do—you are asking about bal-
ancing. I think you said operational security. We have to keep the
public safe, that is obviously paramount. Police officers are entitled
to go home alive at the end of their shift also. We also have to
make sure that we are doing that as well, you have to do both.

Mr. BIGGS. So, you didn’t answer the question. The question pre-
supposed exactly what you just said. We know that you have to
balance it. How do you balance it? That is the question, how do you
balance it?

Mr. DETTELBACH. The answer is both are paramount, and we
have to do both in each operation. I will tell you this: There is no
such thing for a police officer as no risk. They sign up, we sign up,
and the agents sign up to risk their lives. They often go into very
dangerous situations to do that.

So, there is no way to mitigate all their risk, sometimes very
dangerous risk, from any operation.

Mr. Biggs. We understand that, and we appreciate that. Now, I
have to say that you didn’t Mr. Massie’s and my letter, our letters
to you. I am hoping that you said you are going to give us addi-
tional responses to the questions I have asked you today. I would
anticipate that you would give more fulsome answers than you
gave us regarding the bomb, pipe bombing issue.

Chair JORDAN. The gentleman yields back. The gentlelady from
Washington is recognized.

Ms. JAYAapAL. Thank you, Mr. Chair.

Director Dettelbach, thank you for being here. One major cause
of migration into the United States is instability and violence in
parts of Central America, which is partly fueled by the flow of fire-
arms from the United States into Mexico, Central America, and the
Caribbean.

The ATF reported than more than half of crime guns recovered
in Central America, 70 percent of crime guns in Mexico, and 80
percent of crime guns in Caribbean countries are sourced from the
United States, fueling instability and migration.

My Republican colleagues have refused to support commonsense
gun safety legislation that would fight the flow of American guns
across the Southern border and help address the root causes of mi-
gration. Instead, House Republicans have continued to criticize the
Bureau, undermine resources to allow officers to do their jobs, and
oppose commonsense gun safety legislation at almost every turn.
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Could you describe any recent or current trends that the ATF
has found regarding the flow of firearms from the United States
into Mexico and Central America?

Mr. DETTELBACH. So, the ATF’s job obviously includes firearms
trafficking. One of the types of firearms we are seeing, right, there
is domestic firearms trafficking that goes to California, New York,
and places all over the country. There is also Southbound firearms
trafficking.

It is accurate to say, and we shouldn’t be reticent to say it, it is
the truth, that our firearms that are going across the border South-
bound are helping to arm the cartels.

Ms. JAYAPAL. That is right.

Mr. DETTELBACH. So, what do see? We have nine task forces that
are Southbound task forces set up along the border. They work
with State and local law enforcement, they work with the DHS.

We have the opposite problem, right. Other people are trying to
stop things from coming North, we are focused on stopping fire-
arms trafficking going South. They are related sometimes.

Congresswoman, what we see is that criminal organizations, in-
cluding the cartels, are using our freedoms against us.

So, they are developing straw purchasing networks, for instance,
where they are going into firearms stores and sending somebody in
there without a record, paying them a small amount of money, and
getting them to buy large, military-grade weapons, 1950s that can
be easily converted to machine guns down South. Paying in cash
and doing it over and over and over again.

So, what are we doing? We are working with firearms licensees
across the Southwest border and now increasingly elsewhere. Be-
cause the cartels adapt, right? One of the things you asked about
trends, they are going elsewhere now, not just on the Southwest
border. They are going to other States to try to arm themselves.

So, these are disturbing trends. These are very sophisticated and
vicious organizations. The ATF and our partners are doing every-
thing we can. Interdictions, Southbound interdictions, are up in
double digits year over year. We are very proud of that.

We should not fool ourselves that the problem is solved. These
are very wealthy, aggressive, and violent entities.

Ms. JAYAPAL. Thank you. When you were here last year, we dis-
cussed your partnership with State and local law enforcement to
implement the Stop Illegal Trafficking in Firearms Act, which Con-
gress included in the 2022 Bipartisan Safer Communities Act.

You have spoken about some elements, but could you provide any
other additional update on your extensive efforts to implement that
legislation?

Mr. DETTELBACH. Yes. So, there were two separate criminal stat-
utes that Congress created. One of them was a straw purchasing
statute, first ever. The other is a trafficking statute. Both have
been exceedingly useful, both in individual cases of firearms traf-
ficking, and in larger organizational efforts with respect to cartels
and criminal organizations all over the country.

So, these are tools that we continue to use. We continue to work
with the U.S. Attorneys community in appropriate cases to get ap-
propriate punishments in those matters. There are new statutes.
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Again, as I said, what I explain to everybody and what we ex-
plain to judges is that firearms trafficking is not a victimless crime.
We don’t see the victim in front of us, but so often the firearms,
60 percent of those trafficked firearms are going to felons and pro-
hibited people. They are using to hurt innocent, law-abiding Ameri-
cans.

That is what we have to do to implement, we have to make peo-
ple understand that the distributors are also responsible if they are .
breaking the law.

Ms. JAYAPAL. Just quickly, many of the guns recovered from
crime scenes South of the border are bought legally in the United
States. How can we stop that from happening, and what resources
do you need from Congress?

Mr. DETTELBACH. Well, when a firearm is purchased legally in
the United States and it crosses the border, that is a little bit dif-
ferent, right. That is a situation where those whose full-time job it
is to police the border are probably the lead. At the ATF, what we
do is try to focus on illegal activity, the black market in firearms.

Now, it is a little bit ambiguous, Congresswoman, because of
course something can look like a legal sale, but it is really a straw
purchaser.

Ms. JAYAPAL. Right.

Mr. DETTELBACH. This why when somebody walks into a store
who doesn’t even know really what to ask for, plunks down $12,552
in cash and they are 20 miles from the border, and there is some-
body waiting outside in the parking lot for them that dropped them
off, that we depend on so many firearms dealers to figure out a
way to pick up the phone and help us. They do quite often.

Then what happens is the cartels look for the one that won’t do
that, right. So, we have to get the word out to a minority of deal-
ers, the majority are trying to do the right thing. The minority of
dealers, because the enemy, the cartels, are seeking them out to try
to find weak links.

Ms. JAYAPAL. Thank you. I yield back, Mr. Chair.

Chair JORDAN. The gentlelady yields back. The gentleman from
California is recognized for five minutes.

Mr. McCLINTOCK. Mr. Dettelbach, I am just curious, have you
expressed remorse to Mr. Malinowski’s widow and family?

Mr. DETTELBACH. I am sorry?

Mr. McCLINTOCK. Have you expressed remorse to Mr. Malinow-
ski’s widow—

Mr. DETTELBACH. I will now, and I have before this morning, yes.

Mr. McCLINTOCK. What have you said to them?

Mr. DETTELBACH. Well, I said it here in open forum, but what
I said was of course—

Mr. McCLINTOCK. What have you said to them personally? Have
you talked to them personally?

Mr. DETTELBACH. I am sorry?

Mr. McCLINTOCK. Have you talked to them personally, have you
expressed your sympathy to them personally?

Mr. IVEY. Would the gentleman yield?

Mr. McCLINTOCK. Do you just make public statements and issue
press releases?

Mr. IVEY. Would the gentleman yield?
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Mr. McCLINTOCK. No. Answer the question, please.

Mr. DETTELBACH. Yes.

Mr. IVEY. He just did it.

Mr. McCLINTOCK. All right, thank you. Did you know about this
raid in advance?

. Mr. DETTELBACH. We do 11,000 operations a year, and I be-
ieve—

Mr. McCLINTOCK. Did you know about this one?

Mr. DETTELBACH. That—and it would be—

Mr. McCLINTOCK. Did you know about this one, Mr. Dettelbach,
yes or no?

Mr. DETTELBACH. I believe the first when I heard about this mat-
ter was after the fact.

4 Mr?. McCLINTOCK. Who have you disciplined, what have you
one?

Mr. DETTELBACH. Sorry? What have we done—

Mr. McCLINTOCK. What have you done in response to this?

Mr. DETTELBACH. We went together with the Little Rock Police,
who were also present, we went, and we requested an outside agen-
cy to do an independent investigation. We fully cooperated with
that investigation. That investigation, my understanding is the file
has now been turned over.

Mr. McCLINTOCK. I think this Committee is going to want to look
into this matter in much greater detail. I need to press on.

Let me just ask you a general question: What do you think is the
purpose of the Second Amendment?

Mr. DETTELBACH. Like all the amendments, the purpose of the
Second Amendment is to protect fundamental rights of Americans.

Mr. McCLINTOCK. You believe that a fundamental right of Amer-
ica includes the right to bear arms?

Mr. DETTELBACH. I believe that all the rights in the Bill of
Rights are important and fundamental rights, including the Second
Amendment.

Mr. McCLINTOCK. Right. In the second half of 2021, only 34 in-
spections lead to a firearms dealer having their license revoked.
However, the number of qualifying violations dramatically in-
creased to 252 in 2022, and jumped again to 407 in 2023.

Now, either there has been an exponential increase in crooked
firearms dealers since Biden took over, or there has been an expo-
nential increase in zealotry by your agency. I assume you would
say it is the latter.

Mr. DETTELBACH. The laws that Congress has passed and have
been in effect say that willful violators of the Gun Control Act are
subject to, they may have their licenses revoked.

Mr. McCLINTOCK. We have seen an exponential increase, I mean
just off the charts, since you took office. That seems to coincide
with a dramatic reduction in people willing to legally expose them-
selves to predawn raids on their homes. The number of voluntary
business closures post-inspection has risen sharply, from 24 in
2021, to 69 in 2022, and to 80 in 2023.

Now, this tells me that this is a deliberate policy to drive fire-
arms dealers out of the business, not only with a reign of legal ter-
ror, but in the case of Mr. Malinowski, the actual reign of physical
terror as well.
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Now, I know you are not going to agree with that, but can you
at least see how that appears to others?

Mr. DETTELBACH. Respectfully, I disagree. The enhanced enforce-
ment policy, which is publicly available, the terms of it, State very
clearly that we are not talking about paperwork violations. We are
talking about willful violations that impact on public safety, like re-
fusing to run a background check, selling to a felon, not respond-
ing—

Mr. McCLINTOCK. That is not—what we are seeing—

Mr. DETTELBACH. Sorry.

Mr. McCLINTOCK. Is an exponential increase in actions against
dealers, followed by an exponential increase in dealers just saying
this isn’t worth the legal exposure, I am out of here. What is in-
volved in getting a Federal firearms license?

Mr. DETTELBACH. There is a process to get a license, right. You
fill out an application. You pay a $200 fee. There is a compliance
inspection, or not a compliance inspection, an application inspec-
tion that goes on.

Like, just like inspections in the process, for a revocation for a
compliance matter, there is ample due process. There are hearings
that go on—

Mr. McCLINTOCK. OK, no, I understand—

Mr. DETTELBACH. In our own hearings—sorry.

Mr. MCCLINTOCK. It is a fairly lengthy process. Now, your agen-
cy’s rule says, “that even a single transaction or offer to engage in
a transaction”—or offer to engage in a transaction—“with combined
with other evidence may be sufficient to require a license as a
FFL.” What does that mean?

uer. DETTELBACH. That is, that is one sentence out of a 16-page
rule.

Mr. McCLINTOCK. Well, what does that say?

Mr. DETTELBACH. The rule says—this is a matter before the
courts. Our positions on all these things are, and pages and pages
of briefs that it would take far too long and I know you have time
limits. I refer to those briefs. That is not a secret.

What I would say to you is it says in black and white, things
that might lead to a determination under the totality of cir-
cumstances that somebody is engaged in the business, and things
that don’t.

Mr. McCLINTOCK. So, if somebody admires my gun collection and
I say you want to buy it, would that require an FFL?

Mr. DETTELBACH. There is a specific provision that Congress has
passed that says that people who are bona fide collectors can lig-
uidate their collections without becoming a licensee.

Mr. McCLINTOCK. That is not what this rule—

Mr. DETTELBACH. Of course, you would have—and I think that
is what you described. You would have to look at, obviously, the
whole—

Mr. McCLINTOCK. That is not what your new rule says.

Mr. DETTELBACH. Respectfully, I disagree. It says in black and
white that this is allowed.

Chair JORDAN. The gentleman yields back.

Director, you have been at it, we have been at it an hour and
45 minutes. It is just, recognize that if you need a break, just let
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us know and we will be happy to take a break. If not, if you are
willing, we will keep going.

Before I recognize the gentleman from California, you were get-
ting ready to say you had an outside investigation and you turned
it over to, and you didn’t say who that it has been turned over to.

Mr. DETTELBACH. Oh, they, I believe they publicly announced,
the Arkansas State Police, that they turned over their investigative
file to the 6th District Prosecutor’s Office. It is Pulaski County, Ar-
kansas, the State prosecutors.

I believe this is all public. I haven’t had contact with them be-
cause I want to make sure that it is independent, right?

Chair JORDAN. Yes.

Mr. DETTELBACH. I believe that they are reviewing it.

Chair JORDAN. OK.

Mr. DETTELBACH. That part, I think we know they are reviewing
it.

Chair JORDAN. The gentleman from California is recognized.

Mr. SWALWELL. Director, welcome. I want to thank you and the
brave men and women in law enforcement who serve your agency
every day. I have got some questions for you in a moment.

There is something that is imminent and I am concerned about,
because it just put a target on the back of everybody in law en-
forcement at the Federal level and the local level. That is a state-
ment that one of our colleagues made earlier this week.

We have jurisdiction over the FBI, as well as the ATF. Marjorie
Taylor Greene of Georgia said, “The Biden DOJ and FBI were plan-
ning to assassinate Pres Trump and gave the green light.” Does ev-
eryone get it yet? What are Republicans going to do about it?

This is quite a concerning statement from an elected Member of
Fongress, because this false statement creates the pretext for vio-
ence.

It suggests to Americans, who by the way are armed to the teeth,
we are the country where the most dangerous people have access
to the most dangerous weapons, and it suggests to them that their
own government and the people who wear the badge are out to as-
sassinate the former President.

I just want to first clear up this falsity. The FBI this week has
issued a statement to do that.

First and foremost, the search at Mar-a-Lago, the former Presi-
dent was not there. That was intentional. So, if there was an effort
to assassinate the former President, they went at a time when he
was not there.

Second, the former President was actually treated better than
most people during a raid because the FBI didn’t go in with their
raid jackets, they wore polo shirts to show a little bit of respect for
the former President and not make it a raid-like environment.

Third, standard use-of-force procedures were followed during that
search, as they were followed in every search.

Fourth, the same search procedures and use-of-force policy that
was used to retrieve documents at President Biden’s Delaware resi-
dence.

This is a pretext for violence. I will yield to any of my colleagues
who will join me in condemning it. I will yield to any colleague who
will condemn the suggestion by Marjorie Taylor Greene that the
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FBI was out to assassinate former President Trump. Please, con-
demn it. Because if you don’t, you are encouraging it.

Mr. McCLINTOCK. Of course—

Mr. SWALWELL. You are consigning it. Mr. McClintock, please.

Mr. MCCLINTOCK. Of course we do. What a ridiculous question.

Mr. SWALWELL. What a ridiculous statement that she made.

Mr. McCLINTOCK. I agree with you.

Mr. SWALWELL. Thank you.

N}Ilr. McCLINTOCK. I don’t think there is anyone here who agrees
with it.

Mr. SWALWELL. Thank you.

Mr. McCLINTOCK. Both sides have a lunatic fringe in their move-
ment, ours and yours. Frankly, I find yours far more frightening
because—

Mr. SWALWELL. I have never heard somebody suggest that we
were trying to—that the FBI was trying to assassinate a former
President. I do appreciate, Mr. McClintock, that you will be con-
demning it. I would welcome anyone else who would condemn that.
We will make this clear when the Attorney General testifies.

Mr. McCLINTOCK. I would also, however, condemn the instruc-
tions—

Mr. SWALWELL. Reclaiming my time—reclaiming my time—

Mr. McCLINTOCK. In such an operation—

Mr. SWALWELL. Reclaiming my time—

Mr. MCCLINTOCK. On conducting such an operation at all.

Mr. SWALWELL. Director—reclaiming my time. Director, the
former President stated last week at an NRA convention that every
single Biden attack on gun owners and manufacturers will be ter-
minated on my first week in office, perhaps my first day.

I have a seven-year-old, a five-year-old, and a two-year-old. What
does this mean for parents in America as it relates to whether our
kids are going to be sheltering in place and hiding under their
desks for the rest of their time at school, if this was to happen?

Mr. DETTELBACH. Congressman, I can’t and won’t get involved in
electoral politics. What I said in my opening statement, though, I
think hopefully people from all sides of questions can agree on,
g/hich is we see progress being made. We see violent crime going

own.

We have a strategy that appears to be working. My hope is that
we can all come together, and maybe there are policy disagree-
ments on different things. We can all come together, though, on the
fact that we are driving down violent crime all over this country
and double down on the strategies that are working.

That is my hope. The things that are working, let’s stick with.
Because the numbers show that real lives are being saved.

Mr. SWALWELL. Thank you. I yield back.

Chair JORDAN. The gentleman yields back. The gentleman from
Wisconsin is recognized.

Mr. TIFFANY. Thank you, Mr. Chair.

Is violent crime going down?

Mr. DETTELBACH. Excuse me?

Mr. TIFFANY. Is violent crime going down?

Mr. DETTELBACH. According to the data I have seen, violent
crime is going down, yes.
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Mr. TIFFANY. That is not what Director Wray told us a number
of months ago when he was here before us.

Mr. DETTELBACH. What I have seen in recent numbers, violent
crime is going down. There is in the 175 cities covered by the major
city chiefs, there are double-digit reductions in violent crime. I was
in Baltimore at the turn of the year, a 19 percent reduction in
homicides, LA down 13 percent.

Mr. TIFFANY. So, when we had a hearing up in New York City
just, what is that, about a year ago, we heard from city counselors
and others that they said that the police are not charging crime
now because a district attorney would not prosecute that crime.

Here, let me give you an example from a city in our State. Here
was a statement from the District Attorney in Milwaukee County.
This is a number of years ago, but he still continues to be the Dis-
trict Attorney.

Is there going to be an individual I divert or I put into a treatment program
who is going to go out and kill somebody? You bet.

This the same guy who let off the Waukesha Christmas killer,
who drove a vehicle through, killing six people just a couple years
ago in a Christmas parade up in Wisconsin.

Are you sure violent crime is going down?

. DETTELBACH. I believe the numbers bear out that vwlent
cnme is going down. I think last year saw the most precipitous
drop in violent crime—

Mr. TIFFANY. You cited Minneapolis here in your testimony,
whether it is indicting 45 Minneapolis gang members involved in
murder and drug trafficking. We just had a—they have a district
attorney in Minneapolis also that does not prosecute crime.

She will go after the cops, as she is doing right now with a cop
who was doing his job and she is going after him now. Are you sure
those indicted 45 Minneapolis gang members are actually going to
be charged with a crime? Are you sure of that?

Mr. DETTELBACH. I was there to announce the indictment myself,
along with the U.S. Attorney, along with the Chief of Police, along
with the Sheriff. They are already indicted, and I hope they go to
jail for a long time.

Mr. TIFFANY. I think you said that there is more activity with
the cartels. You said, you commented about this Sinaloa Cartel. Is
there more activity going on down by the Southern border as—

Mr. DETTELBACH. What we see is the flow of firearms. Qur job
is, right, to stop firearms trafficking, which goes from the United
States to Mexico. We have seen an increase in our number of sei-
zures.

Now, that increase could be due to the fact that we are spending
a lot of time and resources trying to stop that. Yes, we see a con-
tinuing problem.

Mr. TIFFANY. Yes. Director Wray would echo that a number of
months ago, or I should say you are echoing what he said. He said,
“we are seeing a significant increase going on related to the South-
ern border.” So, you would basically agree with his comment, his
general comment, in regard to that?

hMr. DETTELBACH. Yes, with Southbound traffic, it is a continuing
threat.

Mr. TIFFANY. You think the open border contributes to this?
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Mr. DETTELBACH. So, I am not in charge of the agency that con-
trols the border. With respect to Southbound traffic, that is things

going— .

Mr. TIFFANY. So, have you shared that with the Attorney Gen-
eral?

Mr. DETTELBACH. Well, I think everybody under—go ahead, I am
sorry

Mr. TIFFANY. Have you shared it with the Department of Home-
land Security?

Mr. DETTELBACH. We work together on all these task forces with
the Department of Homeland Security, these Southbound task
forces. They have agents and officers sitting with us, doing that
interdiction for Southbound firearms trafficking.

Mr. TIFFANY. So, they know this problem is getting worse.

Mr. DETTELBACH. Well, they are—part of the fact of why the sei-
zures are up, that we are interdicting more weapons than ever,
double-digit increases last year in terms of Southbound seizures.

Mr. TIFFANY. So, Mr. Chair, besides human trafficking, besides
the terrorists that are coming across the border, we see another ex-
ample here where the open Southern border is making it poten-
tially more deadly for Americans.

We see these guns that are continuing to flow both ways across
the border. Plus, you have a border patrol that can no longer do
their job as babysitters. ‘

Mr. DETTELBACH. It is very rare—I am sorry.

Mr. TIFFANY. I am going to close up here.

Mr. DETTELBACH. Sure.

Mr. TIFFANY. If you have a—what would be your recommenda-
tion if somebody lied on their 4473 form, they dumped their pistol
in a garbage can and it was in a school zone, what would be your
recommendation for charging that person?

Mr. DETTELBACH. I think that echoes the fact of a publicly re-
ported case, so I am not going to comment on a pending matter.
I think that question is aimed at that.

Mr. TIFFANY. So, it is an example of somebody that did some-
thing like that, and I am sure it has happened before. What would
you recommend they be charged with?

Mr. DETTELBACH. If a person out there intentionally lies on a
4473 form—

Mr. TIFFANY. Yup.

Mr. DETTELBACH. They can be charged with the crime of lying on
a 4473 form.

Mr. TIFFANY. Dumped a pistol in a garbage can. So, those are the
facts of the case.

Mr. DETTELBACH. Again, I am not going to comment on specific
facts. If somebody lies on a 4473, that was part of the charges in
the case that we discussed earlier that was a subject of so much
discussion. That is public.

Not commenting on the specifics, that is a crime.

Mr. TIFFANY. Mr. Chair, I am going to close real quickly. A dual
system of justice in America. Hunter Biden vs. the Bryan Mali-
nowski. I yield back.

Chair JORDAN. The gentleman yields back. The gentleman from
Colorado is recognized.
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Ms. BALINT. Mr. Chair?

Chair JORDAN. I am sorry, the gentlelady from Vermont has
unanimous consent?

Ms. BALINT. Yes. I ask unanimous consent to enter into the
record “Milwaukee Sees Decline in Homicides in 2023.” This is
WPR.

Chair JORDAN. Without objection. The gentleman from Colorado
is recognized for five minutes.

Mr. NEGUSE. I thank the Chair. I also want to thank the gentle-
woman from Vermont for providing this Committee and obviously
those who are watching it with some sense of a real semblance of
the actual facts on the ground with respect to the comments made
by my colleague from Wisconsin.

Director, I first want to say thank you for your service to our
country. You have spent your career in law enforcement, obviously
a former Federal prosecutor. I am grateful for the work that you
and your agency does each and every day to keep communities
across my district in Colorado, Rocky Mountain West, and the en-
tire country safe.

You have more patience than I. I think it is awfully rich, and I
am not asking you to opine on this or to respond, but it is awfully
rich for some of my colleagues on the other side of the aisle to lec-
ture you, who have spent your career in law enforcement leading
one of the premier domestic law enforcement agencies now. To lec-
ture you about crime and gun trafficking, when they have worked
vociferously over the last 17 months to defund the very agency that
you lead that is charged with addressing gun trafficking. With its—
charged with keeping us safe. I think it is shameful.

How much did President Biden’s Fiscal Year 2024 budget request
identify for the ATF? What was the total sum?

Mr. DETTELBACH. I believe that the number that I am very famil-
iar with is the amount of the cut, which was $47.5 million, which
was the real salary and expenses cut, which is causing us not to
hire agents, which is causing us not to be able to be out there with
oui' State and local partners arresting carjackers and violent crimi-
nals.

The request is three or four steps, it was a significant increase
for the ATF funding. Not only was the increase not granted, but
the ATF’s budget was cut, and that is having these kinds of effects
on our ability to fight violent crime that I am talking about.

Mr. NEGUSE. Well, you beat me to it, and thank you, Mr. Direc-
tor, because I think you have provided the requisite clarity. Forty-
seven-million-dollar cut. Three billion dollars less than what the
President ultimately requested, $1.9 billion was the President’s re-
quest in terms of funding for the ATF. Ultimately it was about $1.6
billion, which meant in real dollars a $47 million cut.

Mr. DETTELBACH. Went from 1.675 to about 1.625.

Mr. NEGUSE. Correct.

Mr. DETTELBACH. By the way, that happened halfway through
the year because Congress hadn’t passed the budget. So, we had to
effectuate the entire $47 million cut in six months.

Which was also, if Congress delays in passing these measures, 1
understand they are difficult. They are, for people running organi-
zations, and many of you have run businesses, that is very, very
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difficult to effectuate a whole cut after somebody is giving you the
higher budget for half the year and says he would make it all up
in a half year.

Mr. NEGUSE. Well, I would like to hear any of my colleagues de-
fend the propriety of pursuing that kind of cut to one of our Na-
tion’s lead law enforcement agencies. The cognitive dissonance is
astounding to me.

I have listened for years to my colleagues on the other side claim
that folks in our party don’t support law enforcement, which of
course couldn’t be further from the truth. Yet, simultaneously they
now pursue significant a cut to the operations of the ATF.

I am grateful, by the way, Director, this is outside of your baili-
wick, so to speak, but they just released a budget a month ago that
proposes severe cuts to local law enforcement as well, rural sher-
iffs, rural police departments in my district. COPS grant program,
which I am sure you are familiar with, given your time as a pros-
ecutor years ago. A program that is integral to enabling local law
enforcement to do their jobs, to hire more officers. I think it is
shameful.

I am grateful for what, as I said, you are doing, and I wish I had
more time to be able to spend or perhaps engage in a colloquy here
around some of the regulations that the ATF has promulgated,
which I support, to address some of the mass violence, mass shoot-
ings that we have tragically had in communities across the coun-
try, including in my community in Boulder, Colorado.

I would just say that the sum of my remarks is that I am grate-
ful for the work that you do. I am grateful for the work that the
law enforcement officers in your agency do each and every day. You
certainly will have our support. I would hope that it would be on
a bipartisan basis. Hope springs eternal. We will keep working to-
ward that.

I yield back.

Chair JORDAN. The gentleman yields back.

What is your budget this year?

Mr. DETTELBACH. The budget, I believe, is $1.625 billion, was the
most recent budget that was passed.

Chair JORDAN. The gentleman from Kentucky is recognized.

Mr. MASSIE. I thank the Chair.

Now, I am troubled here by your new rule defining what a fire-
arms dealer is, or engaged in the business of selling firearms. Isn’t
the purpose of it or won’t the result be that more people will be
defined as being engaged in the business of selling firearms?

Mr. DETTELBACH. The purpose of the rules is to effectuate Con-
gress’ definition. Congress expanded the definition two years ago in
the Bipartisan Safer Communities Act. So, and—

Mr. MAsSIE. What is the result going to be?

Mr. DETTELBACH. The result is going to be, I hope, increased
compliance with Congress’ statute.

Mr. MasSIE. The result is going to be subjecting more American
citizens to the treatment that Mr. Malinowski, unfortunately, re-
ceived from our Federal Government, which is you want to get
more warrants to serve these no-knock regs on people who have not
been convicted of anything, yet may be convicted on their doorstep
today.
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I want to address something in your rule here. I did find one
thing that I think is sort of helpful. I hope the other side of the
aisle will read this. I want to give you time to look at this. I want
to give you time to look at this.

The Department, that would be the ATF, correct, in your rule?

Mr. DETTELBACH. I don’t know what you are—is this from the—

Mr. MaAsSIE. Yes. This is from the rule.

Mr. DETTELBACH. The Department refers to the Department of
Justice.

Mr. MassIE. OK.

The Department also notes that the term “gun show loophole” is a mis-
nomer and that there is no statutory exemption under the Gun Control Act

for unlicensed persons to engage in the business of dealing in firearms at
a gun show, or at any other venue.

I hope the other side of the aisle, this is the one useful thing that
I found in a 16-page rule and hundreds of pages of explanation is
to show people that there is no gun show loophole.

Do you agree with the Department and with your own rule here?

Mr. DETTELBACH. I agree that Congress never said, and has
never said, and hasn’t said now, didn’t say before this, “that some-
body who is engaged in the business”—those are the words there—
“can do that without a license depending on where they sit.”

People have encouraged the perception, and we have seen an in-
creased level of noncompliance among people who are either inten-
tionally or otherwise breaking Congress’ statute.

Mr. MassIE. The only people encouraging this perception are the
left side of the aisle and the media. There is no gun show loophole.
I am glad you finally admitted that.

Now, I want to get to something else.

Mr. DETTELBACH. I have said that publicly. There never was.

Mr. MassiE. OK. Thank you. I want to get to something else in
your opening statement. Maybe you would want to read it back be-
cause it is written down.

Can you tell me the fact that you were expressing or claimed
that there are more—that firearms are the leading cause of death
for children? What were your specific words in your testimony?

Mr. DETTELBACH. I would have to look at my testimony. It is
children and youth.

Mr. MaAsSIE. Can you look at it?

Mr. DETTELBACH. It is in my longer statement that is in the
record.

Mr. Massie. OK.

Mr. DETTELBACH. Obviously, I am summarizing the statement,
as the Chair asked me to do. So, it is in my longer statement which
has been entered into the record. I don’t have it in front of me.

Mr. MASSIE. Can you define a child and youth?

Mr. DETTELBACH. Child and youth, there is a statistical study
that is the source of that. We can get that to you. I don’t know the
specific cite sitting here. We will be glad to get that to you.

Mr. MAsSIE. Yes. The statistical study according to news reports
and Snopes, as Mr. Nehls referred to, excludes infants under the
age of one and includes 18- and 19-year-olds.

Is that true?

Mr. DETTELBACH. I don’t know. Honestly—
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Mr. MASSIE. You don’t know your own statistics?

Mr. DETTELBACH. No, I don’t know. Honestly—

Mr. MASSIE. Why was that in your testimony to Congress?

Mr. DETTELBACH. —any Killing of children is unacceptable.

Mr. MASSIE. Any killing of any person is unacceptable except in
self-defense. Are you including if a 17-, 18-, or 19-year-old gang
member came to a person’s door and tried to attack them that this
was self-defense? Are you including that in your statistics?

Mr. DETTELBACH. Congressman, firearms violence is a huge
ender of lives of children.

Mr. MASSIE. Yes, yes. No, I am going—I am not going to let you
make your public service statement. I want you to defend your
sworn testimony. Are you claiming that 18- and 19-year-olds are
children in your statistics?

Mr. DETTELBACH. Again, you have my statement, Congressman.

Mr. MASSIE. Yes, I have it. I am asking you to explain it.

Here is my other question. How many 18-year-olds who have
committed a gun crime have you suggested to be prosecuted as a
minor?

Mr. DETTELBACH. We are a law enforcement agency. We are not
the prosecutors.

Mr. Massie. OK.

Mr. DETTELBACH. In the Federal system—

Mr. MaAssIE. How many have you gone after, OK, 18-year-olds?

Mr. DETTELBACH. Respectfully, we investigate crimes shoulder-
to-shoulder with both the law enforcement—

Mr. MassIE. OK. Are 18-year-olds children or are they adults?

Mr. DETTELBACH. Each State has its, own under the gun laws as
to when juveniles are prosecuted, Federal gun laws.

Mr. MASSIE. Rules. Federal laws.

Mr. DETTELBACH. As you may know, Federal laws with respect
to the prosecution of juveniles are exceedingly difficult. You are
correct that prosecution of juveniles, if you are applying this as
adults, is rare in the Federal system.

Mr. MassIE. Here is the reality.

Mr. DETTELBACH. Juvenile crime—

Mr. MASSIE. Reclaiming my time.

Mr. DETTELBACH. Juvenile crime is an increasing problem.

Chair JORDAN. The time belongs to the gentleman from Cali-
fornia.

Mr. MAssSIE. Reclaiming my time, look, you are including in your
statistics, whether you know it or not, 18- and 19-year-olds. You
would never claim that those are minors in the context of gun pros-
ecutions.

The only way you can get the number of deaths attributable to
firearms above other causes is by excluding under the age of one,
and including 18- and 19-year-olds, particularly gang members,
and including self-defense.

So, with that, I yield back.

Chair JORDAN. The gentleman yields back.

The gentlelady from Pennsylvania is recognized.

Ms. DEAN. I thank you, Mr. Chair.

Director Dettelbach, thank you for being here. Thank you, and
I believe about 5,000 of your members, full-time employees of the
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ATF. Just to put that number into some perspective. There are
more than 6,500 sworn police officers serving just the city of Phila-
delphia, my home city. Would it be fair to call the ATF a relatively
small but mighty law enforcement agency, Director?

Mr. DETTELBACH. The people, those 5,000-plus people who work
at the ATF are incredible people. They are doing a mammoth job
with very few resources. It is a dangerous job. Every single day it
is a dangerous job for them out there because of the types of cases
that we often see. They are doing a great job at it.

Ms. DEAN. I agree with you. As you note in your testimony, the
ATF is, in fact, the only Federal law enforcement agency with the
sole focus of working with police and partners in State and local
law enforcement to protect Americans from violent crime. Correct?

Mr. DETTELBACH. We are the Federal agency with the sole focus
on violent crime.

Ms. DEAN. I want to say to those of you in the room or who are
watching on TV, if you are experiencing whiplash, I am sure it is
not lost on anyone in this room, anyone who cares about the issues
around the police and law enforcement.

We are just one week removed from National Police Week. I sat
over on the regal Senate side as we honored the fallen police offi-
cers. It is whiplash in this hearing. One week we honor fallen po-
lice officers, the next we want to defund law enforcement like you.

From rooting out cartels fueling the fentanyl crisis to curbing
gun violence, the number one Kkiller of American children: Gun vio-
lence. That is what people on the other side of the aisle ought to
be outraged about. The number one killer of our children in this
country: Gun violence. Progress has been made even though our
Republican colleagues attempt to discredit and defund you.

I want to turn to the Bipartisan Safer Communities Act. I am so
proud that we were finally able to do something, some small things
around gun violence.

We are weeks away from the second anniversary of this great
act: June 25th. I was heartened to see that last month the ATF fi-
nalized a rule implementing the landmark legislation.

Part of the rule overlaps with my bill, the Fire Sale Loophole
Closing Act, which would prevent FFLs who have had their li-
censes revoked or denied from selling old business inventory guns
without background checks.

Some Republican lawmakers have raised concern that the final
rule goes too far.

Could you tell us, why is this rule necessary? Why do we need
to know what happens to those inventoried guns?

Mr. DETTELBACH. So, again, of course as you know, the rule is
under litigation. So, I am limited to the public record and what I
can say.

The text of the rule speaks for itself and should be looked at,
and, also, the explanation, the hundreds of pages of explanation
and the response to comments.

With respect to that one part of the law that Congress passed as
part of the Gun Control Act, if a dealer who is a licensed firearms
dealer loses their license, right, the notion that this somehow, for
the person who loses their license can then not follow the Gun Con-
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trol Act, right, is inconsistent with the structure of the Gun Control
Act in many cases.

Ms. DEAN. Inconceivable.

Mr. DETTELBACH. So, that is the idea that everybody is playing
by the same set of rules.

There are so many dealers and collectors who are following the
law out there. Part of the Bipartisan Safer Communities Act and
part of our enforcement is to make sure that those who obey the
law aren’t being treated at a competitive disadvantage to people
who are out there ignoring the law. Right? It is only fair.

There are so many people who are obeying the Gun Control Act,
who are obeying the Bipartisan Safer Communities Act. Those who
are out there ignoring it, just from a plain old business perspective
we have to have a fair marketplace where everybody obeys Con-
gress’ statutes.

Ms. DEAN. I couldn’t agree more. It is also common sense that
if you lost your license you can’t just get rid of your inventory with-
out following the law.

Mr. DETTELBACH. Including background checks.

Ms. DEAN. Exactly. What challenges have you had, how had the
ATF faced implementing the Bipartisan Safer Communities Act?
Litigation is clearly part of it, but what else?

Mr. DETTELBACH. I think when Congress gave us our new tools,
which we are very grateful for, Congress didn’t appropriate extra
moneys for us to enforce those particular new tools.

We did get a million dollars a year to work with the National
Shooting Sports Foundation on the “Don’t Lie for the Other Guy”
campaign, which is an important collaborative effort we have with
the industry. The 500 cases, defendants that we charged under the
new statutes with our prosecutors and our partners, right, that is
taking away from other priorities that we also still want to service.

So, again, when we at the ATF are choosing what to do, Con-
gresswoman, we are choosing between very important things. We
are choosing between body-worn cameras and cartels. We are
choosing between gangs and carjackers. Those are very important
things that we are trying to balance.

Ms. DEAN. I couldn’t agree more. I honor all your agents.

I have a unanimous request, consent request, Mr. Chair.

Chair JORDAN. OK.

Ms. DEAN. (1) You spoke about the fallen ATF officers. What I
would like to enter into the record is a listing, multiple page listing
of the fallen ATF officers, Bureau of Alcohol, Tobacco, Firearms,
and Explosives fallen agents over the years.

(2) T also have a unanimous consent request to enter this article
from March of this year, ABC News, “U.S. stats show violent crime
dramatically falling.”

(3) T would like to also enter into the record an article around
a child in Philadelphia just last month, a three-year-old child sadly
picked up a firearm and died from a shot.

Chair JORDAN. Without objection.

Ms. DEAN. Thank you.

Chair JORDAN. The gentlelady yields back.

The gentleman from Texas is recognized.

Mr. Roy. I thank the Chair.
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I thank the Director because the Director knows I was a pros-
ecutor under project Safe Neighborhoods in the U.S. Attorney’s Of-
fice, worked closely with the ATF in the Dallas—Ft. Worth metro
area.

I share your sentiment about the patriotic Americans serving the
ATF trying to stop violent criminals from moving drugs and using
firearms against the law in ways that are undermining safety and
security of the American people. I want to thank those men and
women for what they do every day in that service.

Would the Director agree that there have been times where the
ATF have not gotten it right? I realize that with respect to the case
we have already discussed with respect to Mr. Malinowski that you
say?is an investigation. What about something like Fast and Furi-
ous?

Mr. DETTELBACH. Of course, like any agency, there are times
where we don’t get things right and can improve.

Mr. Roy. So, a couple of questions for you along these lines. I
think it is really important for the American people to understand.

Do you, as the Director of the ATF, do you believe that the Amer-
ican people have a constitutional right, an individual right to keep
and bear arms?

Mr. DETTELBACH. The Supreme Court has made it clear and I,
yes, the American—the Second Amendment has been interpreted
numerous times by the Supreme Court just as—there is more to it
but yes. What you have said, yes.

Mr. Roy. OK. Director, you do believe that you interpret the Con-
stitution that way?

Mr. DETTELBACH. I interpret all the laws the way that the Su-
preme Court says they are to be interpreted. When the Supreme
Court speaks on something—

Mr. Roy. Would you have said that about Plessy?

Mr. DETTELBACH. Congressman, I work for a law enforcement
agency. I am not a judge.

Mr. RoY. I know. I am just asking you—

Mr. DETTELBACH. I accept the rulings of the Court, including
that one. I am not dodging your question.

Mr. RoY. You, as the Director of the ATF, believe there is an in-
dividual constitutional right to bear arms?

Mr. DETTELBACH. Yes. There is one. The Supreme Court has said
it.

Mr. Roy. Along, and so, along those lines do you, as the Director
of the ATF believe that the Federal Government should maintain
a registry or otherwise track, catalog, keep records of the trans-
actions of firearms conducted by the American people such that you
would know what firearms I possess?

Mr. DETTELBACH. Congress has explicitly forbidden the ATF from
keeping a registry. We do not.

Again, we obey the law. I don’t make the law, we obey it.

Mr. Roy. Do you, as the Director, believe that the Federal Gov-
ernnie})lt should track ownership of firearms among the American
people?

Mr. DETTELBACH. Congressman, we follow the law as you put it,
as you pass it. You have said we cannot have a registry. We follow
that provision and will continue to as long as it is the law.
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Mr. RoY. As the Director of the ATF do you have a position on
that? Should we track ownership of firearms?

Mr. DETTELBACH. I, as Director of the ATF, my position is if it
is in the law, we follow it.

Mr. Roy. If I want to sell a gun that I currently own to a friend
in Texas, do I need a license?

Mr. DETTELBACH. So, getting into the specifics of the rule, which
is in litigation, so first,

Mr. Roy. This ought to be a really simple question.

Mr. DETTELBACH. I understand.

Well, so you look at the totality of the circumstances. If we are
talking about an isolated sale from somebody who is not engaged
in the business of dealing firearms, you don’t need a license.

Mr. Roy. OK. All right. If I, a citizen of this country and I live
in Texas, I have a weapon and I want to sell it to a fellow Texan
on an isolated basis, do I need a license?

Mr. DETTELBACH. Again, if you are not engaged in the business
of selling firearms, those are Congress’ words—

Mr. Roy. If I, if I closed a sale for a firearm last year, OK, and
I do that on some relevant website like texasguntrader.com, and I
sell that weapon. I sell it for $500.

Then, I inherit a gun from my dad or from my uncle. I inherited
it last month. It is, like, six months later. I sell it. I am selling it
for another profit, I sell it for $500.

Then, less than a year later I have another weapon that I inherit
or I have got, and I decide I don’t need it anymore, and I sell it.
Is that engaging in the business? Is that engaging in activity that
means I need a license?

Mr. DETTELBACH. I think pursuant to the clear language of Con-
gress in doing this, and to the things we have said in the rule, we
have specifically mentioned inheritance as one of the things that is
not indicative of engaging in the business.

Mr. Roy. What if I have just 12; I have 12, 15, or 20 weapons
and I sell three over the course off a year?

Mr. DETTELBACH. Congressman, each—I am sorry. I am sorry, I
didn’t mean to interrupt.

Mr. RoY. No, I am just saying. If I have, I have about 15, let’s
assume I had 15 or 20 weapons and I wanted to sell three over the
course of a year?

Mr. DETTELBACH. I think what I,—

Mr. Roy. I would like to make money from them.

Mr. DETTELBACH. —to what you are saying is that you look at
the—it is very clear that you look at the totality of the cir-
cumstances. We can go through an endless series of hypotheticals.
Hypotheticals aren’t the way we address cases.

Mr. Roy. You understand—and I realize I am over my time—do
you understand why the average citizen is sitting out there saying
I have got 400 pages of rulemaking, might not understand what
they are allowed to do under the law when the Director of the ATF
can’t look at a Member of Congress and tell me yes or no emphati-
cally whether if I sell a weapon, or two weapons, or three weapons,
or five, whether or not I need a license?

Do you think that is the way the law ought to be, the rules?
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Mr. DETTELBACH. Respectfully, I believe that the rule that we
have promulgated provides way more information and clarity than
just the one or two sentences that Congress provided. We were see-
ing massive noncompliance.

Mr. Roy. In 400 pages? You can’t even answer it. How can the
average American know it?

Chair JORDAN. The time of the gentleman has expired.

Mr. DETTELBACH. We are in the business of knowing. We have
looked at the whole case.

Chair JORDAN. The gentleman yields back. The gentlelady from—

Mr. DETTELBACH. We would determine based on it—I am sorry,
Mr. Chair.

Chair JORDAN. The gentlelady from North Carolina is recognized
for five minutes.

Ms. Ross. Thank you, Mr. Chair.

Thank you, Director Dettelbach for being here the second time in
over a year, and for your commitment to keeping our communities
safe.

As requested by the Department of Justice, the ATF recently re-
ported that over a five-year period from 2017-2021, 68,000 illegally
trafficked firearms were distributed across the United States by
unlicensed dealers.

The Iron Pipeline, which we discussed earlier, specifically refers
to guns smuggled up the I-95 corridor from the Southern States to
the Mid-Atlantic and New England. It runs directly through my
home State of North Carolina, which is one of the top destinations
for gun traffickers.

Now, we wouldn’t know this information, which directly impacts
public safety in my State, without the ATF’s dedicated work to
make data available to the public and to all of our law enforcement
agencies. This data is a critical tool for local law enforcement to ad-
dress gun trafficking.

I also want to highlight the implementation of the Bipartisan
Safer Communities Act which, as we have heard, is one of the most
significant steps Congress has taken to reduce gun violence in dec-
ades, giving law enforcement and prosecutors new means to hold
gun traffickers accountable.

I also want to note that both of North Carolina’s Republican Sen-
ators voted for the Bipartisan Safer Communities Act in the last
Congress.

Building off this legislation is imperative. It will take continued
bipartisan consensus to do so.

We have talked a little bit about the gun trafficking provisions
in the Safe Communities Act, but I want to broaden that a little
bit and ask you how gun trafficking intersects with drug traf-
ficking, particularly fentanyl trafficking, and what the ATF is
doing to reduce not just gun trafficking and gun violence, but the
menace of fentanyl and other dangerous drugs?

Mr. DETTELBACH. I have been involved with prosecution since
1991. One thing that has stayed the same and, unfortunately, I am
sure will stay the same, is that guns and drugs, illicit guns and
drugs go together. Gangs, cartels, and individual dealers, they are
armed often as a means of enforcing their business practices, their
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unlawful criminal conduct, and punishing individuals who chal-
lenge them, intimidating witnesses, you name it.

So, these things go together.

With respect to fentanyl, that is also, as was true with crack, it
is true with powder cocaine, true with heroin, true with opioids,
and it is true with fentanyl. We work alone and together with our
partners on cases that involve narcotics trafficking all the time for
that reason. Armed drug trafficking organizations are part of what
the ATF does.

Just earlier this month the ATF made a case that resulted in
members of the Sinaloa Cartel going to jail for literally decades, I
think one for life. We are routinely seeing fentanyl dealers and or-
ganizations that are armed to the teeth and that are threatening
people’s lives.

Ms. Ross. So, do you believe. that the more we support efforts to
stop gun trafficking, that will also help in our efforts to stop drug
trafficking?

Mr. DETTELBACH. I know it.

Ms. Ross. I am going to ask you a fun question since I know it
has been kind of a rough day.

If it was Christmas and you could be fully funded in the ways
that you have requested, what would be your top three priorities?
How would that make our communities safer?

Mr. DETTELBACH. Since it is Christmas, can I get an extra one
or two?

Mr. RosS. Absolutely. You have 36 seconds.

Mr. DETTELBACH. Well, we are the violent crime agency, so I
think what I would start with is we know a strategy that is work-
ing. The crime gun intelligence strategy working with State and
local law enforcement is working. We have to scale it, right?

So, we have 60 crime gun intelligence centers or so. We have put
out an extra ten in the last year. I would put our crime gun intel-
lilgence centers I would try to stand them up in numerous other
places.

Second, would be, to support them we need better intel. Crime
gun intelligence is driven by a couple things: The National Inte-
grated Ballistic Information Network, or NIBIN; and crime gun
tracing.

I would start, I would continue and ramp up our campaign to get
sheriffs, to get chiefs, to get law enforcement officers all around the
country to fully participate in the NIBIN and tracing, three tools
that we provide them.

Gosh, it is so hard—and the third I would say I would double
and triple down on our RICO/VCAR gang strategy. It is a very ef-
fective legal tool that puts into effect the crime gun intelligence.

The Minneapolis case is a great example. So, they have 15-20
shootings all around town. They look totally unconnected. Through
the crime gun intelligence tools we provide, we are able to connect
them together and show that it is the Highs, that is the name of
the gang, one group that is responsible for all this. So, then we put
together a RICO case which has extra teeth to make sure we are
taking down the whole organization.

So, I think that would be my third.

Ms. Ross. Thank you for your service.
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I yield back.

Chair JORDAN. I think it is interesting, too, that the Director
didn’t mention body cameras, even though he told us that they
weren’'t wearing those because of budget cuts. That didn’t make his
Christmas list.

The time is now the gentleman from North Carolina.

Mr. DETTELBACH. I did ask for extra [inaudible].

Mr. BisHOP. Thank you, Mr. Chair.

In the Malinowski killing, did you say you are deferring to and
waiting for this investigation from the Arkansas State Police?

Mr. DETTELBACH. The Arkansas State Police has referred the
matter to the District Attorney’s Office. It is my understanding
from public—

Mr. BisHOP. You have been deferring until that to do, take any
action yourself; is that right?

Mr. DETTELBACH. That would be our normal course of action if
there is a pending criminal investigation. To make sure that we
preserve the integrity of that investigation, we let it proceed, yes.

Mr. BisHOP. That is a criminal investigation only?

Mr. DETTELBACH. They will decide the scope. My understanding
is they're investigating to see—

Mr. BisHOP. That is a criminal—that is a criminal—let’s stay on
my question. That is a criminal investigation?

Mr. DETTELBACH. It is an investigation to see whether Arkansas
law was violated, is my understanding.

Mr. BisHOP. That is called a criminal investigation, right? You
are a criminal law enforcement agency. Don’t filibuster me. It’s
straightforward.

Mr. DETTELBACH. I am not filibustering. You know that State
prosecutors have a variety of different—

Mr. BisHoP. All right, let me—stop. It is my time. The Arkansas
State Police, in their press release on April 24-22 said,

We do not have the authority to address methods and tactics used or
whether agency protocols and policies were followed.
Have you seen that?

Mr. DETTELBACH. I have seen the press release that—

Mr. BisHOP. You have seen that?

Mr. DETTELBACH. Correct.

Mr. BISHOP. So, you are deferring action on questions of methods
of tactics until you see what Arkansas does with the criminal in-
vestigation?

Mr. DETTELBACH. That is the normal, standard thing that we do.
Because if you start interviewing witnesses, if you start talking to
people in the middle of a criminal investigation, very quickly people
start talking about the fact that the integrity of that investigation
it is very important to respect the ongoing investigation.

Mr. BisHOP. Mr. Dettelbach, in the Breonna Taylor—did you
watch yesterday’s hearing by any chance?

Mr. DETTELBACH. I did not have a chance to watch all of yester-
day’s hearing. I watched a little bit.

Mr. BisHOP. Did you watch some of it?

Mr. DETTELBACH. I watched some of it.

Mr. BisHOP. Well, in the Louisville situation with Breonna Tay-
lor, the Metropolitan Police Department there fired its first officer
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within 90 days of the incident. They were doing that as a matter
of their management responsibility.

By the way, the Justice Department, of which your agency is a
component, has conducted a pattern and practice investigation and
is pursuing enforcement action against the Louisville Police De-
partment.

What is your excuse for not taking managerial action about the
appropriateness of the tactics used in the Malinowski killing?

Mr. DETTELBACH. I think you would agree with me that police of-
ﬁlcers and agents are entitled to due process just like everybody
else.

Mr. BisSHOP. There is no doubt about that. That doesn’t answer
my question.

Mr. DETTELBACH. Well—

Mr. BisHOP. Don’t you have management responsibility with re-
spect to the way the agency is conducting such matters?

Mr. DETTELBACH. When we can, based on the review—and I
don’t think—I don’t expect it to be a lengthy period of time—we
would conduct abuse of force review, as we do in every matter like
this that occurs. We will do that in this case as we do 1n every mat-
ter.

Mr. BisHOP. Well, what is soon enough? They acted in Louisville
within three months. What is soon enough?

Mr. DETTELBACH. Respectfully, we will see that the investigation
will end, and then we will commence our internal review, as we al-
ways do.

Mr. BisHOP. Concerning bodycams, you testified that the rollout
within the ATF was incomplete.

Is it your testimony that the rollout has not extended to the ATF
personnel in Arkansas, and that is the reason they didn’t have
bodycams?

Mr. DETTELBACH. The field division that covers Arkansas has not
yet been implemented. That is correct.

Mr. BisHOP. What did you say the cost was of your, of your item
fher?e, something in the tens of millions? Was it 40 million, 45 mil-
ion?

Mr. DETTELBACH. This isn’t the downstream cost because there
are huge data costs, as you know, with this. The initial implemen-
tation the request in the budget is $37.5 million.

Mr. BisHOP. Putting bodycams in. So, I understand your budget
is—

Mr. DETTELBACH. Thirty-seven million.

Mr. BisHOP. So, I understand your budget—

Mr. DETTELBACH. Thirty-seven point eight.

Mr. BISHOP. Your budget is about 1.7 billion. So, if my calculator
is right, that is about 2.6 percent of your budget. You couldn’t find
2.6 percent of your budget to catch up with common practice among
alsg resource-constrained city police departments all over the coun-
try?

Mr. DETTELBACH. Respectfully, our budget is not 1.7 billion, it is
1.625 billion.

Mr. BisHor. Whatever.

Mr. DETTELBACH. The reason I 'know that is because that $45
million cut has resulted in not being able to hire agents.
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Mr. BisHOP. Yes, but you are talking about something else.

Mr. DETTELBACH. Also, cutting—

Mr. BISHOP. I am talking about bodycams that are in common
use among metropolitan police departments across this country.
You are saying something that involves two or three percent of
your budget prevented you from getting it done?

Mr. DETTELBACH. I am saying that we are in the process, as we
said from the beginning, of implementing the policy in phases.

Mr. BiSHOP. Let me ask you just for the record—

Mr. DETTELBACH. We continue—

Mr. BisSHOP. Mr. Director, let me ask you this question. I under-
stand there could be justifications for lots of things, about putting
tape on, jamming signals, things like that in a certain set of cir-
cumstances. What can possibly justify deferring, as that video
showed, deferring the execution of that search warrant until the
person who justifies the use of such tactics, if there is a question
of a risk of violence, was present in the home?

Mr. DETTELBACH. These are career law enforcement agents and
police.

Mr. BisHOP. I didn’t ask that. I asked you—

Mr. DETTELBACH. They make determinations—

Mr. BISHOP. I asked you what could possibly justify that?

Mr. DETTELBACH. In my experience, when an agent decides,
when a cop decides to go through a door, when a cop decides to exe-
cute an operation, they are entitled, if they are correct, the warrant
allowed that warrant to be executed on the day it was executed.
We will see what the investigation says.

Congressman, armchair quarterbacking police officers who are
risking their lives without evidence yet is not the way to go here.

Mr. BisHOP. That is about 5,000 words, and not one justification
uttered, not one possible justification.

My time has expired.

Chair JORDAN. The gentleman yields back.

The gentleman from Maryland is recognized.

Mr. IVEY. Thank you, Mr. Chair.

Welcome, Director. Good to see you again.

I just want to run through a few things. Some would strike me
as surprising, and some are just hypocritical. I will ask you some
questions at the end, but I do want to deal with a couple of these
at the time.

In comparison to the Breonna Taylor case, it struck me as quite
a surprise. Breonna Taylor was a scenario where no shots were
fired at the officers. I think one of the officers actually made a false
statement. Well, Breonna Taylor, certainly, didn’t fire any shots at
any of the officers. It was the officer who was fired who lied in the
affidavit. I think that was found pretty quickly.

In any event, the no knock issue I think is a pretty significant
one. I believe that what is going to happen later today is that there
will be a bill offered, the George Floyd Criminal Justice Act, that
will help to address one of these issues.

So, I hear a lot of concern from my Republican colleagues about
the no knock warrant being executed here. I would note that it is
pretty routine the way this warrant was executed. Hopefully, you
will be willing to support that provision when it is offered today.
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Mr. Director, do you want to comment on that?

Mr. DETTELBACH. I just wanted to say that I just wanted to re-
peat again that because this is an ongoing investigation I am not
commenting. There are numerous different things that I believe are
out there that may not be shown to be the facts when the inves-
tigation happened.

So, I would just hope that we could all agree to wait until the
facts come out and assess those facts, because I hear things that
may well not even be correct as a factual matter as things that
Members are talking about.

So, that is one of my hopes here today is just to try and get the
facts out.

Chair JORDAN. Will the gentleman yield?

Mr. Ivey. That is a fair point. I will say this: I know an officer
was shot in the execution—

Chair JORDAN. Will the gentleman yield?

Mr. IVEY. I don’t have time; I am sorry—in the execution of the
Malinowski warrant. How is that officer doing?

Mr. DETTELBACH. Thank you for asking.

My understanding is that he is recovering.

I can take a lot, and I understand that, but one thing I want to
say is at one point during—people are heated—somebody said
something about somebody got shot in the toe. When a police offi-
cer or an agent is shot at, it is a serious matter. When a police offi-
cer or an agent is actually shot, it is a serious matter.

I know that nobody here would try to minimize an officer being
shot as not being a serious matter. I just want to make sure; I un-
derstand people are heated, maybe I got a little heated just now,
but that is one thing that I just want to make sure that I know
we all agree on that.

Mr. IVEY. I appreciate that.

Also, the funding issue which Mr. Neguse addressed with respect
to paying for body cameras. I know we had; it was a very expensive
thing when we did it in Prince George’s County. It was one of the
barriers to getting it done as quickly as we wanted.

I hope that is another one of those where my Republican col-
leagues, since you have expressed such strong desire and concern
about body cameras not being present here, I hope you will be will-
ing to step up now and provide the additional funding in the ATF
budget so they can move forward with that expeditiously.

I also wanted to say this, too. We had another debate a few min-
utes ago about whether firearms are the leading cause of death for
children. The issue, I guess, was do you count infants or 18- or 19-
year-olds, or whatever.

I just want to reiterate that is not the first time we have done
that one. My view then and now is that I think it is a ridiculous
point to focus on from the standpoint of, whether it is first or sec-
ond as a leading cause of death, isn’t that enough? Why should we
be OK with it?

Let’s say it is the second leading cause of death if you include
infants or something, why would that be OK? Why wouldn’t we be
concegned and want to try and find ways to bring those numbers
down?



Case 4:25-cv-00486-BSM  Document1 Filed 05/15/25 Page 219 of 236

59

So, I appreciate the work that you are going on that front, and
support the effort, but, yes, we have to find ways to protect our
kids from these kinds of gun violence incidents.

With respect to the search warrant affidavit, I wanted to offer
that in the record. I ask unanimous consent that this be offered.

Also, the search warrant return, I want to make sure that is in
the record, too.

Chair JORDAN. Without objection.

Mr. IVEY. So, it is clear what was, in addition to an officer being
shot, which did not happen in the Breonna Taylor case, the weap-
ons that were recovered, but also the other types of conduct that
supported the probable cause finding by the judge in that case and
supported the entry.

Then, the last point I want to make, too. The execution of a
search warrant while the people are in the house in the morning,
my experience was that was standard operating procedure. It is ac-
tually unusual to do it any other way.

The reason for that is, it is safer for the officers to try and catch
them by surprise, and also leads to better opportunities to seize
weapons.

So, in this case there were many, many, many. Because they
thought there were 150 weapons in the house, certainly security
and protection for the officers would be a prime consideration.

With that, I yield back.

Chair JORDAN. The gentleman yields back.

The gentlelady from Indiana is recognized.

Ms. SPARTZ. Thank you.

Director Dettelbach, I wanted to followup on the subject that
Representative Massie was asking about, January 6th type inves-
tigation. It has been over three years since it happened. What are
you still investigating?

Mr. DETTELBACH. We are not the lead investigative agency. It is
the FBI. My understanding is from a public report that there has
been over a thousand interviews conducted.

They are investigating the incident—

Ms. SPARTZ. It seems like you have a roadmap in the FBI not to
answer questions. Everyone can hear it. Every question that is ever
on the investigation. It is very clever.

You guys are brilliant not to answer Congress because every-
thing on the investigation, and then when the investigation ends,
statute of limitations is over, no one gets punished, and you con-
tinue with this. This is happening all the time.

It seems like your agency should do better than that, investigate
something over three years. It seems like you should come to some
conclusion.

My question is related to these changes in your rule, and defini-
tion of what is engaged in business rule.

Do you think criminals just want to do something criminal? Are
they going to read your 500 pages of definitions? Are they going to
read your 500 pages of definition explanations?

Mr. DETTELBACH. I think that I don’t know who will read it. I
think that—

Ms. SPARTZ. Do you think criminals will be doing that?
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Mr. DETTELBACH. I think that it will also, as I said at the begin-
ning, hopefully increase compliance with the law among people who
are—

Ms. SPARTZ. You understand that criminals are not going to be
reading this. OK?

What is it going to do to law abiding citizens, like Brian
Malinowski that potentially was just selling these guns? I don’t
know the whole circumstances, but he is dead because he was prob-
ably not realizing what you were doing in changes of this rule.

So, my question for you is going to be, do you understand how
dangerous your definitions have become?

Mr. DETTELBACH. Respectfully, our definitions are based on the
law that Congress passed.

Ms. SPARTZ. Do you understand that—

Mr. DETTELBACH. It is based on our observation and experience
in the field.

Ms. SPARTZ. Your interpretation?

So, let’s just go to your definitions. As a normal American,—

Mr. DETTELBACH. It is based on, its implementation—

Ms. SPARTZ. —I understand your definition—

Mr. DETTELBACH. Let me, it is implementing Congress’ law.

Ms. SpARTZ. OK. OK, how are you going to implement it? I want
to understand.

I am a gun owner, and I am going to decide occasionally, yes, oc-
casionally, I can do maybe 100 times, maybe five times. I am not
engaged predominantly for a profit. You know that I don’t even
have time to do a profit.

So, at which point as a regular American citizen, so I understand
that you are not going to cutoff my electricity my house and try to
storm the house with bunch of people that you don’t even realize
what is going on. So, I can be in situation like a lot of other Ameri-
cans that don’t even realize that now you are redefining who the
dealer is.

So, I want to get understanding. Summarize me understanding
how I can explain to my constituents what it means now and how
Ifaxixll predominantly to earn a profit in this? What is the definition
of this?

Mr. DETTELBACH. The statute that Congress passed says that if
you are engaged in the business of dealing firearms “predominantly
for profit,” right, that requires a license.

There are some exceptions then that Congress has asked. Re-
spectfully, people may not read the statutes either. They should,
though, if they are, if they are selling firearms. These aren’t pos-
sessors, these are people who are reselling firearms repetitively for
profit.

I don’t think it is too much to ask for somebody who is selling
firearms repetitively for profit to read the law.

Mrs. SPARTZ. What does “repetitively” mean.

What is “occasionally” or “repetitively”? If I understand, I have
lots of guns and I decided I want to replace with something else.
I have 50 guns I am going to sell this year. I just decided that I
am, I don’t know, maybe they will be for profit. Definitely, no one
is going to sell it at a loss, right? With your rules, probably price
they keep increasing.
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So, like, I am going to become a dealer now? I have to register
for that?

. Mr. DETTELBACH. Again, I have tried to explain. I will continue
to.

Ms. SPARTZ. I'm trying to explain. So, what do you do? What is
really going to be your new definition, because it is so broad?

Mr. DETTELBACH. It is not a new definition. It implements Con-
gress’ definition. Congress changed the definition.

Ms. SPARTZ. Yes. You put 500 pages of explanation. So, can you
sumré})arize this normal plain language an American can under-
stand?

Mr. DETTELBACH. I believe that our positions are, they are not
secret, they are in court, and they are filed. The rules—

Ms. SPARTZ. Yes, but explain without reading 500 pages that are
confusing.

Mr. DETTELBACH. The rule seeks by providing practical conduct-
based things that normal people could,—

Ms. SPARTZ. Yes. With the claim—

Mr. DETTELBACH. —for instance, you, one of the things that can
result in people, depending on all the circumstances, is you take
credit cards for payment. That could be one of the signs that some-
body is in business.

You read, one of the things that might be on the other side—

Ms. SPARTZ. Well, if I use a little ad and then I sell a gun and
take a credit card I potentially will be a dealer?

Mr. DETTELBACH. One of the things that might be on the other
side is if you are occasionally giving or gifting to family members.
Right? We try to say things on both sides.

Ms. SPARTZ. My time has expired.

I shall tell you, you put American lives in danger in your ATF,
life in danger by doing this because you are doing gun control and
is a very clever way to make everyone a dealer and have a zero
tolerance, and exercise gun control and Second Amendment rights.

You put your people in danger and American people.

I yield back.

Chair JORDAN. The gentlelady yields back.

The gentlelady from Georgia is recognized for a unanimous con-
sent.

Ms. MCBATH. Thank you, Mr. Chair.

The followup on the discussions that we have had on the leading
causes of death for children that have been spoken about by our
colleague from Pennsylvania, and also Mr. Ivey, I would like to ask
unanimous consent to enter into the record an article from April
2022, entitled, “Firearms were the leading cause of death in chil-
dren in 2020.”

Also, a second one will be unanimous consent to enter into the
record an article from October titled, “Firearms now the number
one f%:ause of death for U.S. children, while drug poisoning enters
top five.”

Chair JORDAN. Without objection.

Ms. MCBATH. Thank you.

Chair JORDAN. The gentlelady from Vermont is recognized for
five minutes.

Ms. BALINT. Thank you, Mr. Chair.
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Thank you, Director, for being here. I know it has been a long
day. Thank you for your time.

So, as I sit here and I am really struck by what I feel we should
be talking about here is that we have a fairly simple mandate from
the American people, which is to do all we can to stop gun violence.
As my colleagues have said, we have this horrible situation in this
country, parents, teachers having to see children being killed every
day by gun violence.

The country is awash in illegal firearms. We have heard that. We
have accidental shootings by and of children. We have increasing
suicide rates. Of course, mass shootings continue across our Nation.

Public poll after public poll tells us the same thing: People want
us in Congress to do something, to take action. More than half of
Americans consistently support stricter gun laws.

Listening to some of my colleagues you would think that we were
on a different planet. The majority is not evening approaching or
discussing new public protections or stricter gun laws.

The ATF doesn’t have the resources to expect firearms dealers,
as directed by Congress right now, over 2,000 firearms dealers
have not undergone any inspection in over 10 years. There are laws
already on the books to help us stem the tide of this violence, but
they aren’t being enforced because oftentimes Republicans won’t
give them the money to do so.

Now, Director, I appreciate very much that you are here today.
I would like to talk a little bit more specifically about the work that
the ATF does.

You have got a big job. How does your agency carry out its mis-
sion with just over 5,000 employees?

Mr. DETTELBACH. It is very difficult.

Ms. BALINT. It is shockingly low given the charge.

Mr. DETTELBACH. First, the way we do it is, we have an incred-
ible workforce. The people that, the career people, I am the only
political appointee at the ATF. I am a single Schedule C person,
just me. The people who are the career people get the credit here.
These are agents. These are investigators, lab technicians, ana-
lysts, and staff. They do incredible and dangerous work every day.

The only way to make any progress on this is partnership with
our State and local partners, which we are better than anybody
else with respect to others.

Second, being smart about how we use the intelligence that we
provided to identify the worst of the worst, to make sure that we
are actually taking steps to do two things:

(1) Identify the worst of the worst, the trigger pullers and the
shooters, and get them out of the community, put them where they
belong, incarcerated mainly.

(2) Also, at the same time to do something to enforce the existing
laws to cutoff the supply of guns to those same people. It is far too
easy for Kkillers, felons, gang members, rapists, domestic violence
people to get firearms, even though the law, and everybody agrees,
they shouldn’t have them.

So, you have to do both of those two things. It is a two-part strat-
egy. There are people who only want me to do one. There are other
people who only want me to do the other one. The fact of the mat-



Case 4:25-cv-00486-BSM  Document 1  Filed 05/15/25 Page 223 of 236

63

ter is you are not going to make progress unless you have a reason-
able approach on both.

Ms. BALINT. So, to followup on that, how do you go about making
those decisions about priorities?

Are there functions that you, unfortunately, have to de-prioritize
due to the resource constraints that you have? What are those?

Mr. DETTELBACH. So, you make the decisions based on data as
?est the data, that you can find in real time. It is not always per-
ect.

There are, bluntly, there are areas of this country where I wish
that we would have more agents. New York City is an example.

So, in New York City the New York City Police Department is
36,000 strong. I have about 30 people in New York City. It is, it
is absolutely—and we punch way above our weight. That is the
case everywhere.

So, we are making decisions about where the crime threat is.
When I make an investment on the Southwest border, as we, as
we have, not I, we have at the ATF, that means at the ATF that
we can't startup a whole new division. That means we are pulling
agents from some other place that we really care about.

So, we are constantly struggling to balance resources in the best
way we can to face a lot of threats.

Ms. BALINT. Director, I am just about out of time. I think it is
clear that without substantial funding we are not going to improve
our statistics on gun violence, and we are not going to improve our
public safety outcomes. We should be putting the money to work
to help protect our kids.

I say that as a Member of Congress. I also say that as a former
teacher and as a parent of two teenagers. We have to do something
about this and not just talk about it.

Thank you.

Chair JORDAN. The gentlelady yields back?

Ms. BALINT. I yield back.

Chair JORDAN. The gentleman from North Dakota is recognized.

Mr. ARMSTRONG. We are conflating two issues here. A man is
dead, and an officer was shot not because of rank-and-file law en-
forcement doing their job, but because somebody made a leadership
decision to execute a warrant in the most dangerous way possible
given the circumstances of that case.

We can sell 6:00 a.m., as and standard operating procedure. You
can do that everywhere else.

I have represented three officers in officers-involved shootings. I
spent 10 years dealing with search warrants. I know the facts of
this case. I know where the guy works. I know that he was
surveilled. I know that they chose to implement a warrant in a way
that absolutely maximized the risk of harm both to the person
being served the warrant on and to the officers serving the war-
rant.

I am going to move on. I am going to move on to something else.

Federal gun charges are what we call strict liability: crimes,
right? If you have a gun and you are a prohibited person, that is
the crime. There doesn’t need to be intent. There doesn’t need to
be any of those things. Right?

Mr. DETTELBACH. Disagree.
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Mr. ARMSTRONG. So, if you are a felon in possession of a firearm
you can intend, you can say I didn’t know I was a felon?

Mr. DETTELBACH. No. There is an intent requirement in Con-
gress’ statute. You can read 922(g)(1). It is in the statute, Con-
gressman.

Mr. ARMSTRONG. You said earlier that the ATF’s responsibility is
to implement the laws that Congress passed. Right?

Mr. DETTELBACH. Correct.

Mr. ARMSTRONG. When did the U.S. House pass a rule classifying
a pistol brace as a short-barreled rifle?

Mr. DETTELBACH. That rulemaking is based on the National Fire-
arms Act 1934,

Mr. ARMSTRONG. When did Congress pass a law? They didn’t.

Mr. DETTELBACH. In 1934, Congress passed the National Fire-
arms Act, which said that short-barrel rifles were unusually dan-
gerous.

Mr. ARMSTRONG. I am not asking you about—

Mr. DETTELBACH. Congress’ words.

Mr. ARMSTRONG. I am not asking you about short-barreled rifles.
I know what short-barreled rifles are called by the National Fire-
arms Act.

When did Congress pass a law saying pistol braces qualify?
When did Congress pass that?

Mr. DETTELBACH. Congress passed; they are covered by the Na-
tional—

Mr. ARMSTRONG. They did not pass the law. They didn’t.

When did the President sign the law? He didn’t.

The first pistol brace was sold in 2012. A guy walked into a gun
store, bought it legally, walked out of the gun store with a pistol
brace, with a pistol brace rifle. No need for $200, no need for a
stamp.

Mr. DETTELBACH. Are you saying that there is a new brand of
gun that didn’t exist in 1968, but the Gun Control Act doesn’t
apply to it?

Mr. ARMSTRONG. | am saying in 2012, a guy in Dickinson, North
Dakota walked into a firearms store and bought a gun legally. Cor-
rect? With a pistol brace. Didn’'t need to do a stamp, didn’t need
to do a $200, and didn’t need to do a $200 registration.

Mr. DETTELBACH. Again, we look at—

Mr. ARMSTRONG. No. This is a factual question.

The first pistol brace was sold in 2012. Didn’t the person who
purchased it need stamp, and did he need the Federal Govern-
ment’s permission to buy that gun?

That is in 2012. That is not a hard question.

Mr. DETTELBACH. Respectfully, the 2012, the thing that has been
talked about in this Committee previously, was never brought to
market.

Mr. ARMSTRONG. OK. So, 2015?

Mr. DETTELBACH. It would depend on the actual design of the in-
dividual item. There were numerous different items being manufac-
tured. It changed over time.

Mr. ARMSTRONG. You spent 20 years as a prosecutor. Twenty
years as a prosecutor. You know the answers to these questions.
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I am done asking them. I am just going to go with the numbers.
From 2012-2023, the ATF estimates that there are 3-7 million pis-
tol braces sold on the civilian market not requiring the $200 stamp
from the NFA for a short-barreled rifle.

Now, the congressional Research Service says three are 10-40
million of those things purchased in the same period of time. Man-
ufacturer sales estimates are significantly higher than the ATF’s
estimate, and those estimates exclude 2020-2022.

Now, the Deputy Chief of the ATF has stated that prior to
June 1, 2023, the 250,162 registrations on retroactive purchases
were received by the ATF.

Does that sound accurate?

Mr. DETTELBACH. I don’t know who that person, I don’t have a
title like that. The number sounds like the number of people that
during a certain period of time sought registration. The number
does sound familiar, but I don’t know the quote that you are mak-
ing.

Mr. ARMSTRONG. Well, I have got a rancher in Southwest North
Dakota who is hunting snow geese through a Federal wildlife ref-
uge. The U.S. Forest and a U.S. agent comes out. He purchased
that rifle legally in 2015. He is out shooting, shooting geese with
a shotgun. U.S. Fish and Wildlife comes in his car and sees a gun
in there with a pistol brace.

W};at is the penalty for him now? He bought the gun legally,
20157

Mr. DETTELBACH. Well, again, it is—

Mr. ARMSTRONG. It's 5-10 years and a maximum $250,000 fine.

You talk about costs; you talk about budget cuts. So, let’s just as-
sume the low-end number of the ATF number is on 3-7 million.
Three million licenses, thre million guns that were purchased le-
gally without any extra requirement, the ATF has got 255,000 of
those registered.

So, you are roughly saying 2.7 million people are now felons in
possession of firearms for something they purchased legally?

Mr. DETTELBACH. I respectfully disagree with a lot of the charac-
terizations in your question. The last Administration, Attorney
General Barr issued guidance on this before the ATF even got to
this. People were on notice for years and years and years that you
can’t take something and break it into two and then put it together
and treat it differently than the person who buys it in one piece.

Mr. ARMSTRONG. I don’t care—they bought a gun legally and you
guys retroactively made it illegal in a different qualification.

Mr. DETTELBACH. Respectfully, I disagree. That is not what the
facts reflect.

Chair JORDAN. The time of the gentleman has expired.

The gentlelady from Missouri is recognized.

Ms. BusH. Thank you, Mr. Chair.

First, I want to start by offering my condolences to Ms. Mali-
nowski, who I believe was here earlier.

St. Louis and I are here today seeking accountability for the gun
violence epidemic in our country, and for all instances of potential
law enforcement misconduct.

Director Dettelbach, thank you for being here today. Let me say
that I support several of the ATF’s recent efforts, including the
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Both Guns Rule, the Stabilizing Brace Rule, and the efforts to stop
gun trafficking.

As gun violence continues to shatter families and communities,
thanks in part to weak gun laws in Republican-controlled States
like mine, in Missouri, equitable and effective enforcement of our
existing laws must be a top priority. There is a difference between
the way the law is written and the way it is enforced, as commu-
nities like St. Louis know all too well.

So, taking on the gun violence epidemic requires asking hard
questions about enforcement.

That is why the last time you were before this Committee I
asked you about the good old boys’ roundup. In the 1980s and
1990s the ATF agents organized shameful Whites only events
which the former ATF Director John Magaw characterized as being
racist in nature, anti-Black, and having discrimination, almost
every year.

It may seem like old history, but there are legitimate and recent
concerns about racial bias in the agency’s enforcement operations,
specifically in its use of sting operations.

For example, an USA Today investigation from 2014 found that
91 percent of people arrested in the ATF sting operations were
Black or Latino.

When you were U.S. Attorney your office prosecuted these kinds
of cases. Are you aware of these concerns regarding sting oper-
ations? If any, what steps have you taken to address?

Mr. DETTELBACH. At the ATF, we are very clear that we don’t
look at any of those kinds of factors and it is absolutely a necessity,
Congressman, that law enforcement does not look at these kinds of
factors. I would say there are comments that were made earlier
that I thought somebody was perhaps implying that because some-
body is wealthy or lives in a nice neighborhood, they should be
treated differently than other people.

I know there are lots of people who are in communities where
they economically struggle who are law-abiding citizens. We don’t
assume that because of where you live or how much you make, that
you are any more or less likely to be a law-abiding citizen. That
is a core value at the ATF, and it is very important for you to ask
that question and it is very important for me to answer it.

Ms. BuUsH. Thank you. I will say that sometimes looking at it,
what you just said though, looking at it and seeing that we do un-
derstand that folks in marginalized communities are often over
criminalized or criminalized period is an issue that we must also
address and fight. I think you started to allude to that and so
thank you.

These questions are essential because for the ATF to be effective
today, it needs to fix the problems of yesterday including its trou-
bled history of racist behavior and enforcement. My concern about
enforcement does not extend only to questions of racism.

There needs to be accountability for all instances of potential
misconduct by the ATF agents, and that is why I do support my
Republican colleagues’ efforts to get more information from the
Federal and local law enforcement about the death of Bryan
Malinowski.
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I know there is evidence that Mr. Malinowski fired first on the
agents, but the circumstances warrant more information about
what happened that day. I say this because of my solidarity, I want
to be clear, my solidarity, my pursuit for accountability, and my
pursuit of accountability are not conditional.

I will say that I have been surprised to hear my Republican col-
leagues expressing concern about law enforcement shootings, lack
of body cameras, and no-knock warrants. I am surprised because
I, and many of my Democratic colleagues, have pushed for law en-
forcement accountability for years and Republicans have mocked us
and fought against us at every step.

I am surprised because 2023 set another record for law enforce-
ment killings in this country. Police have killed an average of three
people per day. Police disproportionately kill Black people and
there have only been nine days this year where police didn’t kill
someone. Yet, Republicans have refused to hold hearings about any
of those deaths. My question is where have you been? Where have
you been? Travon Martin and Mike Brown, we have been pro-
testing for 10 years. We have been protesting. We were shot with
rubber bullets. We have had dogs unleashed. We were hit with tear
gas and rubber bullets.

George Floyd, we were out there for three months. Mike Brown,
we were out there for 400 days. Where were you? Why didn’t you
care then because they are Black? I don’t understand. All of a sud-
den, now we want to talk, but see the thing of this, when we took
a knee, folks were mad and criticized us. When we were nonviolent,
people still criticized us. All of a sudden, now the difference is it
color? I say this. My solidarity is not conditional.

So, I ask them for the record that their solidarity is not condi-
tional, that they are willing to support oversight and accountability
for all deaths by law enforcement officers regardless of race, eth-
nicity, faith, location, or anything else that they will vote for real
policy solutions that prevent police brutality—

Chair JORDAN. The time—

Ms. BUSH. —as well as programs that keep our communities safe
including gun violence. Yes, I went over because someone else went
over, too. I just want to hear that come from my Republican col-
leagues who care about police brutality, and it affects every person.

Chair JORDAN. Thank you, the time of the gentlelady has ex-
pired.

The gentleman from Wisconsin is recognized.

Mr. FITZGERALD. Thank you, Mr. Chair. Director, as you may
know, I am the co-lead, alongside Congressman Stanton of Arizona
on the bill exempting certain less than lethal projectile devices on
the Gun Control Act definition of a firearm, tasers.

The ATF provided some comments on an earlier draft of the bill
noting some concerns with the legislation. I am sure you are aware
of the bill. Does the ATF still have the same concerns that we had
on the earlier version?

Mr. DETTELBACH. Congressman, can I get back to you on that?
I don’t want to answer precipitously. I know this is an important
issue for a lot of people, including some in law enforcement who
have expressed views on it. So, can we get back to you on that be-
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cause I don’t know whether any changes in the bill have affected
anything.

Mr. FITZGERALD. OK, so let me just—bear with me then and I
will explain some of the arguments. Hopefully, as the Director,
your understanding of the Gun Control Act will be strong enough
to provide some context. The proposed definition of less than lethal
device would be unworkable in the field I think is the issue.

Mr. DETTELBACH. Yes.

Mr. FITZGERALD. Because officers and agents cannot measure the
projectile, velocity, field stops, and searches and seizures.

Mr. DETTELBACH. As opposed to centrally, but you are talking
about out in the field. I understand.

Mr. FITZGERALD. So, the ATF doesn’t currently task any of the
firearm velocity in the field on any of the search and seizure stuff.
Is that right or not?

Mr. DETTELBACH. To the best of my knowledge, that is correct.
It is always hard because some of our operations aren’t in Wash-
ington. We have operations, field operations that are centralized in
other places. So, I want to be careful, but we have—I think you are
right as a general matter, yes. I will check though and get back to
you. If that is not correct, I will get back to you.

Mr. FI1tzGeraLD. OK, OK. So, to be clear, the ATF right now
though the concerns that this change would be unworkable in the
field hinges on the idea that officers and agents would suddenly
need to start measuring velocity and checking the internal work-
ings, right? I am trying to get to the bottom because I think Con-
gress is way beyond the ATF on this. I think there is a bipartisan
group that certainly is starting to grow when it comes to this tech-
nology. The ATF still seems stuck in where we were 3-5 years ago.

Mr. DETTELBACH. I understand.

Mr. FITZGERALD. Obviously, you are getting the same feedback
that we are because law enforcement wants more—

Mr. DETTELBACH. There are exceptions in the current law for law
enforcement, but I understand your concern and we will get back
to you, Congressman. I will commit to you that we will get back
to you.

Mr. FITZGERALD. OK, very good. Very good. So, with the time
that I have left, I just also wanted to submit for the record a letter
from Mr. Earl Griffith who served in the ATF for more than 20
years retiring as a Division Chief of the ATF’s Firearm and Ammu-
nition Technology Division.

Mr. Griffith’s letter, dated March 6, 2024, is in support of the
bill, H.R. 3269, and suggests that the ATF already has the existing
authority to revisit classification determinations if the manufac-
turer decides to modify a less lethal projectile device into a lethal
configuration. That is what the manufacturers are doing. They are
changing the technology to kind of match up with where the ATF
is at and I think that is unnecessary. I think this thing could be
cleaned up if we would just have somebody pay attention to where
Congress is moving on this, how quickly we are moving on this.

Mr. DETTELBACH. Congressman, my understanding is that the
statutory language that is at issue in a lot of these is to expel a
projectile by means of an explosion. That is causing some of these
classifications. Now, Mr. Griffith, obviously, is a well-respected,
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long-time ATF employee. We will look at the letter and try to get
back to your office of where things stand.

Mr. FITZGERALD. I am just telling Congress is way ahead of is
where the ATF is on this, and that is why I wish it would take a
deeper, longer look at where we are at, because otherwise, the
input that you would have is simply not going to be taken seriously
if the statute is written or if the changes are already made. So, I
would encourage you to do that. I yield back.

Chair JORDAN. Will the gentleman yield for 30 seconds? Will the
gentleman yield? Thank you.

Really quick, you mentioned earlier that we need to be focused
on the facts, particularly relative to the Malinowski case. I just
want to understand. Are you disputing that the ATF was not in
Little Rock, Arkansas ready to execute a raid on the week before,
on March 12, 2024?

Mr. DETTELBACH. I am neither disputing nor—

Chair JORDAN. We saw the video. We saw the video. Right?

Mr. DETTELBACH. There is a lot of—again, this is a slippery
slope. I have to abide by our Department of Justice policy.

Chair JORDAN. Are you saying the ATF wasn’t in Little Rock?

Mr. DETTELBACH. I am not saying any of that. I am saying until
the investigation is completed, I am not disputing that fact or any
other fact. I am trying to counsel because I hear a lot of things out
there—

; Chair JORDAN. You said earlier things were stated that were not
act.

Mr. DETTELBACH. There has been a lot of things said, Congress-
man—Mr. Chair, I am sorry.

Chair JORDAN. The gentleman from Virginia is recognized.

Mr. CLINE. The death of Bryan Malinowski is a tragedy, but un-
fortunately, it is not a surprise, given the cavalier attitude of the
ATF over the years and the way that they play fast and loose with
the law, with the facts, and with the lives of American citizens.

I want to ask you about the latest area in which the ATF is play-
ing fast and loose and really taking actions that are going to en-
danger more lives in the future, if we don’t see changes and that
is the new attempts to have a universal registration check rule.

As you know, the Gun Control Act makes it unlawful for any per-
son, say a licensed dealer, to engage in the business of dealing in
firearms until he has filed an application with the ATF and re-
ceived a license. The 1986 Act modified the DCA, adding a statu-
tory definition of engaging in the business and then in 2022, Biden
signed into law the BSCA which broadened the definition by elimi-
nating principal objective and replacing it with a requirement to
predominantly earn a profit.

I want to ask you because people who make occasional sales, ex-
changes, or purchases of firearms for the enhancement of a per-
sonal collection or a hobby, or who sells all or part of his personal
collection of firearms, that was a portion of OPA altered by the
1922 Act with the exclusion—

Mr. DETTELBACH. That language, I believe, this isn’t litigation.
Our position—and the rule speaks for itself. I believe you will find
in black and white in the rule that language that you just said. In
black and white in the rule, that language is there.
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Mr. CLINE. Yes, that language remains, that exclusion remains,
unaltered by the BSCA. So, these people who make occasional
sales, exchanges, or purchases of firearms for the enhancement of
a personal collection or for a hobby or who sell all or part of their
personal collection of firearms are exempt from this 1922 Act modi-
fication. Yet, what we see—

Mr. DETTELBACH. For those activities.

Mr. CLINE. Right, for those activities.

Mr. DETTELBACH. They are doing a whole bunch of other things.

Mr. CLINE. Do you believe that a personal collection of firearms
can be for self-defense?

Mr. DETTELBACH. So, I think again the provisions of the rules
speak for itself. In this format, it is hard to get into a deep debate
on this. We also have filed significant legal papers in courts that
are hearing this and because it is pending litigation, nothing I say
can or should contradict any of those things. The rule sets forth
conduct-based factors which under the totality of circumstances,
right, could give rise to somebody being engaged in the business or
not. It gives examples. It gives examples.

Mr. CLINE. I am glad you said conduct because where did Con-
gress make it a crime to merely intend to earn a profit off selling
a privately owned firearm? Because that is what you are attempt-
ing to—

Mr. DETTELBACH. There clearly is an intent element of the stat-
ute that Congress—

Mr. CLINE. Solely intent? There is no action?

Mr. DETTELBACH. Again, as in many criminal statutes and many
statutes that are regulatory, there is both an act and an intent.
Sometimes those things differ from statute and regulation to other
statutes and regulations. The text of the law and the text of the
rule are always what controls.

Mr. CLINE. Didn’t change and so your efforts to become mind
readers over at the ATF and somehow determine intent based on
no activity whatsoever on the part of our gun owner to earn a prof-
it—

Mr. DETTELBACH. Congressman—

Mr. CLINE. It is playing fast and loose with the statute.

Mr. DETTELBACH. Congressman, not even talking about this stat-
ute, but in many, many, many regulatory functions and many ad-
ministrative proceedings, many civil proceedings, people’s intent is
part of the determination that finders of fact make. They look at
their words. They look at various different things that they are
doing, and they can infer intent. I think the standard jury instruc-
tion in many cases talks about these things.

Mr. CLINE. Well, I just want to know when Congress authorized
the ATF to require Americans who offer to sell one firearm to an-
other family member, to get a Federal license, submit fingerprints,
maintain gun registration paperwork, register as a business, and
keep regular business hours open for the ATF inspections.

Mr. DETTELBACH. Congressman—

Mr. CLINE. You never did that.

Mr. DETTELBACH. Let me be clear. This is not—the rule cannot
and is not and does not create a universal background check. We
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could not do that. Only Congress could do that, and I want to be
very clear here that the rule does not do that.

Mr. CLINE. I get what you are doing. The ATF is playing too cute
by half. The American people see it. We see it, and we are not
going to allow you to do that. I yield back.

Chair JORDAN. The gentleman yields back. The gentlelady from
Wyoming is recognized.

Ms. HAGEMAN. A December 2021 ATF memo alerted the America
people that the ATF was maintaining a digital, searchable, central-
ized registry of guns and gun owners in violation of various Federal
prohibitions and contrary to what you testified to under oath today.

In response, Representative Michael Cloud and 52 House Mem-
bers sent the ATF a letter dated November 22, 2021. The ATF re-
sponded to that letter stating that it had 920,664,765 records,
865,787,086 of which are in a digitalized format which Gun Owners
of America has proved to be searchable. This was discovered short-
ly after the ATF was revealed to have processed over 54 million
records in a single year.

What is the latest record count for the ATF’s illegal digital,
searchable, national gun registry?

Mr. DETTELBACH. Zero. We obey the law. None of our records—

Ms. HAGEMAN. According to your letter, you have over 865 mil-
lion of these records are in digitalized format. You have admitted
it.

Mr. DETTELBACH. Respectfully, we are—I think the ATF is the
only customer of Adobe Acrobat that pays money to remove search
functions—

Ms. HAGEMAN. Before the Commerce Justice Science Sub-
committee of the Appropriations Committee in April of last year,
you testified that the ATF pays Adobe Acrobat extra to have cer-
tain search functionality eliminated.

Mr. DETTELBACH. That is not correct.

Ms. HAGEMAN. Well, is the ATF’s digital database of gun owner
records capable of being opened by normal Adobe Acrobat and
search by name?

Mr. DETTELBACH. Again, we pay—

Ms. HAGEMAN. This is a yes or no question. Is it?

Mr. DETTELBACH. We pay to have search functions limited. We
don’t pay Adobe Acrobat. I believe we pay somebody else.

Ms. HAGEMAN. If the ATF asked, could Adobe Acrobat re-enable
name search functionality on the ATF’s illegal gun registry?

Mr. DETTELBACH. It is not an illegal registry. We do not—

Ms. HAGEMAN. If the ATF asked—

Mr. DETTELBACH. We do not search in the method that you are
suggesting. We cannot. These are records that are—we pay a public
safety cost, which Congress balanced for this decision, which is—

Ms. HAGEMAN. If the ATF asked, could Adobe Acrobat re-enable
name search functionality on the ATF’s illegal gun registry?

Mr. DETTELBACH. I am not an expert in Adobe Acrobat coding.
I do know that we do not keep a gun registry. I also know that—

Ms. HAGEMAN. You have records. You have admitted that you
have over 920 million records, over 865 million of which are in digi-
talized format, correct?
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Mr. DETTELBACH. If your answer is they somehow scanned in so
that we literally don’t have to have 950 million pieces of paper,
that is a lot different from what you are implying with respect to
having a gun registry. It is also true, Congressman, that we don’t
have any records of firearms purchases for people who are still in
business, which is the vast majority of currently sold firearms. We
have zero.

Ms. HAGEMAN. You also testified before that Subcommittee that
the ATF’s digital database of gun and gun owners is not capable
of being searched by a personal identifier. Can the ATF’s gun reg-
istry be searched by make, model, and serial number, enough
searchability to create a list of say all AR-15 owners?

Mr. DETTELBACH. The answer to your question is we do not cre-
ate, use search and around the registry—

Ms. HAGEMAN. You are not answering my question. You are not
answering my question.

Mr. DETTELBACH. Your question had—respectfully, it was a tech-
nical question with five or six different parts, and I am trying not
to erroneously, as you said I am under oath, I am trying not to er-
roneously misstate things of a technical nature. We do not keep a
registry. We use these things for pending homicide investigations.
It takes us a lot longer to find the name of the killer—

Ms. HAGEMAN. Mr. Dettelbach, you have mentioned gun running
and gun violence associated with Mexican cartels and the crime as-
sociation with that. In fact, you refer to the cartels as “the most
dangerous organizations in the world.”

How many conversations have you had with President Biden or
Secretary Mayorkas demanding that they close the Southern bor-
der?

Mr. DETTELBACH. We do not—

Ms. HAGEMAN. How many discussions have you had with Presi-
dent Biden or Mayorkas about closing the Southern border?

Mr. DETTELBACH. The answer to your question is—

Ms. HAGEMAN. It’s zero.

Mr. DETTELBACH. We work with DHS on border-related—

Ms. HAGEMAN. How many conversations have you had with them
demanding that they close the Southern border? It is a simple
question.

Mr. DETTELBACH. Again, may I answer?

Ms. HAGEMAN. How many conversations have you had demand-
ing—

Mr. DETTELBACH. We discuss our border-related security issues
with the DHS frequently.

Ms. (I)'IAGEMAN. Have you demanded that they close the Southern
border?

Mr. DETTELBACH. I have had conversations with Secretary
Mayorkas about our efforts—

b I\/fls. HAGEMAN. Have you demanded that they close the Southern
order?

Mr. DETTELBACH. I am in the ATF. It is not our jurisdiction to
police the Southern border. That is for the DHS, Congresswoman.

Ms. HAGEMAN. You don’t care about crime in this country if you
are not trying to address what is going on at the Southern border.
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Mr. DETTELBACH. Respectfully, I deeply disagree. I think it is
very unfair.

Chair JORDAN. The gentlelady’s time has expired. The gentleman
from South Carolina is recognized.

Mr. FrY. Thank you, Chair. Director, here is what I find trou-
bling. In 2021, there were five FFL licenses that were revoked, but
in 2023, that number has jumped to 157, I believe. It is a dramatic
increase, in my opinion, and I think we have echoed this on this
side, a very stark indicator of the Biden Administration’s aggres-
sive overreach against FFLs. Here is what is worse, an increasing
number of firearms dealers faced with severe and often dispropor-
tionate consequences for minor clerical errors have elected to shut
down their operations rather than endure the extensive and costly
process of defending their practice. This is like David versus Goli-
ath except that Goliath, the U.S. Government, wins because all the
resources are there, and you have a small business trying to defend
themselves against the insurmountable resources of a Federal Gov-
ernment.

Let’s take a look at the number of voluntary business closures,
post-inspection, over the last couple of years. In 2021, there were
24; 2022, 69; and 2023, there were 80. This is the result of the
ATF’s zero tolerance policy and quite frankly, a very concerning
trajectory of the ATF. This is all occurring under the guise of pub-
lic safety, but the ATF is essentially working to dismantle a very
lawful firearm industry.

Let me ask you something, and this was talked about earlier.
Where can I find authorization from Congress that you would re-
voke somebody’s FFL for a minor clerical error? Where is that in
the statute?

Mr. DETTELBACH. The statute and the policy and our implemen-
tation deals with willful violations. By the way, it limits them fur-
ther to violations that endanger public safety. The vast majority—
one thing I think we agree on which I want to say because it is
important. The vast majority of firearms licensees out there are fol-
lowing the law and following the rules.

Mr. Fry. Correct.

Mr. DETTELBACH. They are law-abiding businesses. That is why
over 98, almost 99 percent of our inspections do not result in rev-
ocation. There is due process. People can request a hearing. In the
hearings, Congressman, that we conduct, these are administrative
hearings at the ATF. Half the time, we decide not to revoke be-
cause of something that the FFL presents to us. People have law-
yers at some of those. They don’t have lawyers at others. In many
cases, we work with FFLs to try and cure any defects, if they are
clerical defects, to make the FFL stronger in terms of a target for
people who—not the FFL is doing some illegal, but others are tak-
ing advantage of weak controls. That can be a public safety threat
as well, as you know. Even a law-abiding FFL, if they are not care-
ful, can be taken advantage of by straw purchaser—

Mr. Fry. Director, here is my concern and I know we have got
limited time, and I am very respectful of yours. The BSCA was
passed in 2022. Based on that, there has been a slight modification
to the rule, but
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Even a single transaction or offer to engage in a transaction when combined
with other evidence may be sufficient to require a license as an FFL.

So, you are inferring from that and again, I think this is where
the minor clerical errors come in, Congress has made no law to
this. There is a 2022 amendment, but I think you have largely ig-
nored another statute, 18 U.S.C. 921(a)(21). Are you familiar with
that statute?

Mr. DETTELBACH. I am familiar with all the code—

Mr. FrY. What does that say? Director, what does that statute
say?

Mr. DETTELBACH. I believe it is the provision you are talking
about for importers, which is the provision that you are referring
to?

Mr. DETTELBACH. OK, so the engaged—

Mr. Fry. That term:

Engaged in business shall not include a person that makes occasional sales,
exchanges, or purchases of firearms for the enhancement of a personal col-

lection or a hobby or who sells all or part of their personal collection or fire-
arm.

Mr. DETTELBACH. That is quoted in the rule.

Mr. Fry. Right. The concern that I have though is that not the
application of the ATF because you are taking a very heavy-handed
approach. Again, you have to look at the disproportionality of this
is that you have the heavy hand of government. You have the en-
forcement. You are creating these rules, which are beyond the
scope of what Congress has implied or directed. You are using this
to target people. Again, I am not talking about the bad actors. I
am talking about lawful businesses who are trying to do the right
thing and have minor clerical errors.

Let me ask you something really quick. I want to shift gears.
Can you describe Spartan? What is Spartan?

Mr. DETTELBACH. Spartan is the name of the general case man-
agement system that exists at the ATF. It replaced an older sys-
tem. The system had been in service for many, many years. It was
no longer supported anymore by the technology out there, so we re-
placed it with a new case management system.

Mr. FrY. Now, the ATF administrative investigators are tasked
with determining whether or not willfully did anything and accord-
ing to a recent ATF revocation hearing, whether “in preparing the
report of violations is the issue of willfulness, even a factor?” The
ATF Director responded “I input data and Spartan does the fig-
uring.”

Are we allowing AI to determine whether or not something is
willful or not?

Mr. DETTELBACH. I am so glad you asked—absolutely not. We,
people, human beings review all these things at supervisory levels.
You cannot revoke somebody without several levels of approval.

Chair JORDAN. The time of the gentleman has expired. The gen-
tleman yields back. The gentleman from Texas is recognized.

Mr. HUNT. Thank you, Mr. Chair. We are almost done, sir.
Thank you for being here for a second time. Thank you for your
time. I really appreciate it.

Basic question, sir. You are an attorney, correct? It is my under-
standing.
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Mr. DETTELBACH. Yes, I am, sir.

Mr. HUNT. Well, I am going to give you the benefit of the doubt
knowing that you understand the Constitution, including our Bill
of Rights, correct?

Mr. DETTELBACH. I hope so, sir.

Mr. HUNT. So, what is your interpretation of our Second Amend-
ment? Do you think Americans have the right to bear arms, yes or
no. Just give me your brief overall view of it.

Mr. DETTELBACH. Yes, and I think what we do is we look to what
the Supreme Court has decided on this. The Supreme Court, Con-
gressman, has been very clear on this. The law, the Second Amend-
ment jurisprudence is lengthy and changing. As a lawyer, I don’t
get to decide this. The courts decided it and the courts have said,
yes, is the answer to your question.

Mr. HUNT. OK, so we have these Second Amendment rights be-
cause we know how important it is for us to maintain our constitu-
tional republic and a functioning republic because, again, as a gun
owner myself, as a lawful gun owner myself, it is very important
to me to be able to protect my home and also prevent tyrannical
governments from infringing on our rights as human beings be-
stowed to us in our Constitution.

So, it is my humble opinion, sir, that the ATF is certainly in-
fringing on a lot of these rules for law-abiding citizens and infring-
ing on our Second Amendment rights for law-abiding citizens. I am
not talking about trying to catch bad guys that have guns. I am
talking about implementing a level of pain on people like me that,
quite frankly, was not given—was not bestowed to us—that is be-
stowed to us via the Second Amendment.

Unfortunately, as bureaucrats attempting to infringe on our Sec-
ond Amendment rights that some lawmakers of Congress, they see
gun owner tragedies as an opportunity to slowly chip away at these
rights. So, recently lawmakers used the heartbreaking Uvalde trag-
edy as an opportunity to pass red flag legislation. That is a fact.

I remember a time we were told that red flag laws were simply
a conspiracy theory. I am old enough to remember that. They are
not a conspiracy theory anymore, sir. Red flag laws are in bills, and
they are in Biden’s Executive Orders. If you don’t know what red
flags are, in short, red flag laws are a type of precrime enforcement
where courts grant orders allowing for the seizure of firearms from
someone who hasn’t committed an actual crime.

When I think of red flag laws, I see the Safer Communities Act
which President Biden signed into law in 2022. The Safer Commu-
nities Act includes a $750 million in funding for States to imple-
ment and improve red flag laws. Again, that is going after the good
guys, not the bad guys. It hasn’t stopped there, sir. Biden in 2023
announced an Executive Order on gun control with the goal of “in-
creasing the effective use of red flag laws.”

Biden also opened the Office of Gun Violence Prevention, led by
Kamala Harris, which has further encouraged and entrenched red
flag laws across the Nation. These are all the facts. I am still wait-
ing for her to tell us what the root causes are of the border crisis,
and you are going to try to tell me that Kamala Harris is going to
tell us the root causes of gun violence. Good luck with that.
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Finally, the ATF has expanded on its Safer Communities Act by
issuing a new ruling that in practice will implement universal
background checks. I am going to say the quiet part out loud be-
cause we are almost done. Whenever a gun tragedy occurs in this
country, we always hear the left say we have to do something. We
have to do more. Then once legislation is passed, my colleagues on
the left then say we have to always do more and more and more.

I am going to warn the American people that we have to do
more, what we have to do more really, really means. First, they
come after the AR-15s. Then, they come after the sporting rifles.
Then they come after your long guns. When homicides have not de-
creased because you take away all those weapons, and keep in
mind, the AR-15 is responsible for six percent of homicides in this
country, they are going to come after your hand guns and disarm
our country, and disarm our rights and take away our Second
Pilmendment rights that have been given to us by our Founding Fa-
thers.

Rather than take away guns from law-abiding citizens, instead,
we should be going after criminals, specifically criminals. The rea-
son why I am talking about red flag laws is because the American
public understands that we are going to start having mission creep
here. You go after one thing, you go after another thing, and then
there is always more. There is always going to be a fight. We are
using tragedies to infringe on rights that have been to us by our
Second Amendment. It is you, being head of the ATF, I need you
to be cognizant and very aware of that because most of the people
in Texas that are ranch owners, AR-15 owners like myself, combat
veterans like myself, we don’t need more laws. We implement the
laws that we have on the books and go after the bad guys that
have guns, not the good guys, and that is your job. Thanks for
being here, sir. I yield back the rest of my time.

Chair JORDAN. The gentleman yields back. Director, thank you
for being here. I apologize. We have got to run to votes and so we
are going to sprint out of here. We appreciate you being here for
3% hours and answering our questions. Thanks, again, sir.

That concludes today’s hearing. Without objection, all Members
will have five legislative days for additional written questions for
the witness or additional materials for the record. Without objec-
tion, the hearing is adjourned.

[Whereupon, at 1:29 p.m., the Subcommittee was adjourned.]

All materials submitted for the record by Members of the Com-

mittee on the Judiciary can be found at: https://docs.house.gov/
Committee | Calendar/ByEvent.aspx?EventID=117349.
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